IN THE UNI TED STATES DI STRI CT COURT
FOR THE WESTERN DI STRI CT OF TENNESSEE
WESTERN DI VI SI ON

UNI TED STATES OF AMERI CA,
Pl aintiff,
V. No. 02-20030-DV

FLOYD SCOWDEN,

N N N N N N N N N

Def endant .

REPORT AND RECOMVENDATI ON
ON DEFENDANT’ S MOTI ON FOR BI LL OF PARTI CULARS

Before the court is defendant Fl oyd Scowden’s Motion for Bill
of Particulars, filed March 26, 2002, pursuant to Fed. R Crim P.
7(f). This notion was referred by United States District Judge
Bernice B. Donald to the United States Magistrate Judge for a
report and recommendati on. The governnment filed a response in
opposition to the notion. For the reasons below, this court
recommends deni al of the notion.

PROPOSED FI NDI NGS OF FACT

On February 5, 2002, a nultiple-count indictnent was returned
agai nst Scowden, charging him with conspiracy to manufacture
met hanphetamine and wth controlling a house and making it
avai l able for the purpose of nanufacturing of nethanphetam ne.
Count 1 charges that begi nning sonetinme before May 13, 2001, and

through that date, Scowden conspired and worked together wth



Teresa GIl, David Hyatt and other wunnaned individuals to
manuf act ure a m xt ure cont ai ni ng met hanphetam ne i n viol ati on of 21
U S C 8§ 846. Count 2 charges that on May 13, 2001, Scowden and
Gll, as | essees of a house at 2399 Morning Vista in Menphis, aided
and abetted each other in allowng the house to be used as a
| ocation to manufacture nethanphetanmne in violation of 21 U S.C
8§ 856 and 18 U.S.C. § 2. Count 3 does not charge Scowden, but
rat her charges David Hyatt, Jennifer Mirphy and other unnaned
i ndividuals with conspiracy to manufacture a m xture containing
nmet hanphet am ne. Count 4 simlarly charges Scowden, GII, Hyatt,
Barry Al an Fl etcher and other unnamed individuals with conspiracy
begi nni ng bef ore Decenber 20, 2001, and continuing up to that date,
to manufacture a mxture containing nethanphetamne also in
violation of 21 U.S. C. § 846.

Pursuant to the Federal Rule of Crim nal Procedure, Scowden
made his Rule 16 discovery request on February 26, 2002. The
government responded to Scowden’s request in a letter on the sane
day, in which it listed the evidence it had accumul ated agai nst
Scowden. The evi dence consisted of statenments made by Scowden at
his May 13, 2001 arrest, evidence seized during the execution of a
search warrant at 2399 Morning Vista, DEA incident reports, search
consent fornms and property receipts, stemm ng fromthree separate

searches and arrests. (See Govt.’s Resp. to Def.’s Mot. for Bil
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of Part., Feb. 26, 2002.) In the letter, the governnment stated
that Scowden could exam ne the physical evidence at a nutually
agreeable tinme and attached Scowden’s witten statenent from his
arrest.?!

The particulars now sought by Scowden in this notion for a
bill of particulars are as foll ows:

Wth respect to Counts 1, 32 and 4 of the
i ndi ct ment :

(a) A list of all persons with whom Scowden
comuni cat ed during the comm ssion of the
all eged crime and all persons present for
any perti nent conversati on and
transacti ons.

(b) A statenent specifying the role Scowden
pl ayed in the comm ssion of the crines
char ged.

(c) A statenment specifying the exact dates
and times during which Scowden engaged in
the crimes alleged in the indictnent.

(d) A statenment describing in detail the
location in the Wstern District of
Tennessee where the crimnal acts
al | egedly occurred.

(e) A list of all of Scowden’s alleged co-
conspirators that are wunnaned in the
I ndi ctnment, and those “known to the grand

jury.”

! The statenent and ot her discovery is not attached to the
governnment’s letter in Scowmden’s file with the Clerk of Court.

2 Al'though Scowden is not charge in Count 3 of the
i ndictment, he seeks particulars as to that count.
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(Def.”s Mot. for Bill of Part., pp.1l-2, March 26, 2002.)

PROPOSED FI NDI NGS OF LAW

In general, Scowden argues that the indictnment does not
provide him with enough information about the drug conspiracy
charges agai nst himand that w thout the particul ars demanded, he
woul d be unable to properly prepare a defense to those charges.

Courts are authorized by Rule 7(f) to direct the filing of a

bill of particulars. The purposes of a bill of particulars are “to
i nformthe defendant of the nature of the charge against himwth
sufficient precision to enable himto prepare for trial, to avoid
or mnimze the danger of surprise at the tinme of trial, and to
enabl e himto pl ead [ doubl e j eopardy] when the indictnent itself is
too vague and indefinite for such a purpose.” United States v.
Birmey, 529 F.2d 103, 108 (6th Cr. 1976); accord United States v.
Kendal |, 665 F.2d 126, 134 (6th Cir. 1981). The decision to order
a bill of particulars is within the sound discretion of the tria
court. United States v. Salisbury, 983 F.2d 1369, 1375 (6th Gr.
1993) .

In this case, the governnent contends that Scowden has al ready
recei ved and continues to receive anple Rule 16 di scovery and that

he is not entitled to use a bill of particulars as a device to gain

addi ti onal evidence. Unqguestionably, a bill of particulars is not



nmeant as “a tool for the defense to obtain detailed disclosure of
all evidence held by the government before trial.” United States
v. Salisbury, 983 F.2d 1369 at 1375 (citations omtted).
Nonet hel ess, while this [imtationis valid, it is not an absolute
bar to particul ars where justifications for disclosure exist; thus,
much of the regulation of the disclosure of factual detail to an
accused before trial is a matter of degree. See 1 Charles Al an
Wight, Federal Practice and Procedure: Crimnal 8 129 (2d ed.
1982). 1In other words, the paranobunt inquiry in any given case is
whet her adequate notice of the charge has been given to defendant.
Id. Therefore, courts have recognized that when particulars are
found to be necessary, they will be required of the governnment even
if the effect is disclosure of evidence or of the government’s
theories. United States v. Thevis, 474 F. Supp. 117, 123 (N.D. Ga.
1979); United States v. Smith, 16 F.R D. 372, 375 (WD. M. 1954).
A defendant’s need for the information, however, nust be clear:
“I1t] should be established by a denonstration that the need is
real ; a bare statenent that the need exists is not enough.” United
States v. Dolan, 113 F. Supp. 757, 760 (D. Conn. 1953).

The i nformati on Scowden seeks relates to the governnent’s vi ew
of the role that he and his alleged co-conspirators played in the
charged drug crinmes, in addition to locations and unnaned

individuals with information pertaining to the alleged crines.
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Scowden nade no attenpt in his notion to explain the necessity for
the informati on aside fromciting to the general | anguage fromRul e
7(f) regarding the prevention of surprise at trial and to prepare
an adequat e def ense. As explained in detail below, this court
submts that these requests do not seek proper evidence of a bil
of particulars and shoul d not be granted.

Request (a)

Scowden seeks a list of all persons with whom he spoke or who
wer e present when he conmtted the crines listed in the indictnent.
He provides no specific reason for seeking this information.
Requests seeking the nanes of government wtnesses or co-
conspirators, including those who are unindicted, shall not be
gr ant ed. United States v. Largent, 545 F.2d 1039, 1043-44 (6th
Cir. 1976) (government witnesses); United States v. Rey, 923 F.2d
1217, 1222 (6th Cr. 1991)(co-conspirators, including those
uni ndicted). The request is overbroad and inproper in scope for
the purpose of a bill of particulars. It sinply requests
addi ti onal di scovery and Scowden offers no argunent or
justification to grant his request. A court nay properly refuse to
conpel the governnment to disclose the information sought based on
t he casel aw above. As such, the request shoul d be deni ed.

Request (b)

Next, Scowden seeks information fromthe governnent regarding
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his actions that were allegedly crimnal in nature. This request
I s tantanount to requesting that the governnent cite each overt act
of Scowden that | ed to the indictnent agai nst him A defendant has
no right to learn of all overt acts that the governnment alleges he
commtted and which can be raised at trial. United States v.
Sal i sbury, 983 F.2d 1369, 1375 (6th G r. 1993)(citing United States
v. Kilrain, 566 F.2d 979, 985 (5th Cr. 1978). The indictnent sets
forth a nunber of details regarding Scowden's involvenent,
i ncluding the nanes of sone, if not all, of his co-conspirators,
the mxture they allegedly conspired to create and where many of
these events took place. (See CGovt.’s Resp. to Def.’s R 16
Requests, Feb. 26, 2002.) Accordingly, Scowden is not entitled to
any further information from the governnent and his Request (b)
shoul d be deni ed.

Request (c¢)

Third, Scowden seeks a statenent from the governnment which
sets forth all tinmes and dates when he allegedly conmtted the
crinmes charged against him in the indictnment. Requests for
specific dates and tinmes exceed the scope of a bill of particulars
and shoul d be denied. United States v. Nyhuis, No. G89-178CR, 1990
U.S. Dist. LEXIS 2984, *11 (WD. Mch. March 14, 1990)(citing
United States v. Diecidue, 603 F.2d 535, 563 (5th Gr. 1979)). 1In

Di eci due, the defendant sought the dates and tinmes on which he



al l egedly nurdered soneone and when he hired his co-defendant to
mur der anot her person. Diecidue, 603 F.2d at 562. These requests
wer e deni ed, as they sought information beyond the scope of a bil
of particul ars. A simlar request was denied in Nyhuis, cited
above, for the same reason. In addition, the indictnent in this
case sets forth specific dates for each count charged. Hence
Scowden’ s Request (c) for specific dates and tines of his alleged
crimnal activity should al so be deni ed.

Request (d)

I n Request (d), Scowden requests a statenent of the |ocations
at which the governnent alleges that the crinmes in the indictnent
took place. In its Rule 16 disclosures, the governnment provided
Scowden with two addresses, nanely 2399 Morning Vista and 1202 S
Per ki ns, both in Menphis, Tennessee. These |ocations are purported
to be net hanphetam ne | aboratories where the governnment retrieved
much of the physical evidence in this case. Scowden is not
entitled to any further information regarding the |ocations beyond
what t he governnent has provided thus far, as addresses, |ike tines
and dates, are overly broad requests. Nyhuis, 1990 U S. Dist.
LEXIS 2984 at *11.

Request (e)

Scowden’s final request, asking for the names of all co-

conspirators, falls under the sanme | aw and argunent as hi s Request
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(a), above. The governnent need not provide Scowden with the nanes
of any other co-conspirators or possible governnent w tnesses.
Largent, 545 F.2d at 1043-44; Rey, 923 F.2d at 1222. This request
exceeds the scope of a bill of particulars and shoul d be deni ed.

For the reasons set forth above, this court recomends that
Scowden’s notion for a bill of particulars should be denied inits
entirety.

Respectfully submitted this 24th day of April, 2002.

DI ANE K. VESCOVO
UNI TED STATES MAG STRATE JUDGE



