IN THE UNI TED STATES DI STRI CT COURT
FOR THE WESTERN DI STRI CT OF TENNESSEE
WESTERN DI VI SI ON

)
STANDARD CONSTRUCTION CO. INC., )
)
Plaintiff, )
)

V. ) No. 01-2006V
)
MARYLAND CASUALTY COWPANY and )
NORTHERN | NSURANCE COMPANY COF )
NEW YORK, )
)
Def endant s. )

ORDER GRANTI NG | N PART PLAI NTI FF'S MOTI ON FOR SUMVARY JUDGVENT
AND DENYI NG DEFENDANTS MOTI ON FOR SUMVARY JUDGVENT

This case involves the scope of coverage afforded under
i nsurance policies - a conprehensive general liability (CQ)
i nsurance policy issued to the plaintiff, Standard Construction
Conmpany, by defendant Maryland Casualty Conpany and an excess
unbrella policy issued by defendant Northern Insurance Conpany.
St andard brought this declaratory judgnent and breach of contract
action in federal court, seeking a determ nation that Mryl and and
Northern were obligated to defend Standard in a certain civi
action, “the Love case,” filed in state court agai nst Standard and
to indemify Standard for any liability or |loss sustained by
Standard as a result of that civil lawsuit. Presently before the
court are cross-notions for sunmmary judgnent filed by all the

parties. The parties have consented to the trial of this matter



before the United States Mgi strate Judge.

UNDI SPUTED FACTS

The parties have agreed that the following facts are
undi sputed. Standard Construction Conpany is an asphalt paving
contractor that performs governnental and private road construction
and road wi deni ng j obs, anong other work. (SOF 1-2). The def endant
Maryl and Casual ty Conpany insured Standard fromJanuary 1, 1990 to
January 1, 1993 under three successive one-year occurrence-based
CA policies. (SOF 3). The defendant Northern |Insurance Conpany
i ssued a series of three comrercial unbrella policies to Standard
effective during the sane period. (SOF 9).

I n March 1990, Standard entered into a contract with the state
of Tennessee to perform paving and road work as part of a state
road project to wi den H ghway 64 near Arlington, Tennessee fromtwo
| anes to five lanes. (SOF 12). Under the contract, Standard, as
the general or prime contractor on the job, was responsible for
“clearing and grubbing”! and “renoval of structures and
obstructions,” collectively known in the industry as “dirt work,”
in accordance wth specifications issued by the Tennessee
Depart nent of Transportation (TDOT). The TDOT specifications for

clearing and grubbing required Standard to renobve perishable

' “Cearing” nmeans taking down all the trees. “@& ubbi ng”
means renoving the roots out of the ground.
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materials and debris and dispose of them at “locations off

t he

project, outside the limts of view from the project during al

seasons with the witten pernission of the property owner on whose

property the materials and debris are . . . placed.” (SOF 14).

Siml

debri

(1d.)

pr ovi

arly, the TDOT specification for renoval of structures and

s required Standard to

raze, renove and dispose of all bui l dings and
foundations, structures, fences, and ot her obstructi ons,
any portions of which are on the rights of way . .

Al material [not designated to becone the property of

the Departnent] wll become the property of the
Contractor and shall be di sposed of outside the limts of
viewfromthe project. If the material is disposed of on

private property, the Contractor shall secure witten
perm ssion fromthe property owner.

The TDOT specifications also included the follow ng general

si ons:

Section 104.11 - Final C eanup. Before final acceptance
of the Work . . . all waste areas, all areas and access
roads used by the Contractor, in connection with the
wor k, shall be cleaned of all . . . excess materials

rubbi sh, and waste, and all parts of the work shall be
left in a neat and presentable condition . . . . Al
damage to private and public property shall be repl aced,
repaired, or settled for.

Section 107.14 - Legal Responsibilities of the
Contractor. I n addi tion to specific | ega
responsibilities set forth . . . , the Contractor is

charged with other broad |egal responsibilities under
t hese specifications. The responsibilities include but
are not limted to . :

(c) to conduct all operations so as to protect the
menbers of the general public, residents near the project
this responsibility also extends to the protection



of public and private property under all circunstances.

(SOF 15.) Standard hired Sammy Malloy to act as its project
manager and/or superintendent. (SOF 17).

Standard subcontracted the dirt work to Ronald S. Terry
Construction Conpany, and Terry provi ded a performance bond for its
portion of the work. (SOF 18). In the fall of 1990, Gene A. Bobo,
the superintendent for Terry, obtained the witten perm ssion of
the owners of the property adjacent to H ghway 64 “to dunp
construction debris” on their adjoining properties in order to
di spose of the debris and material renoved as part of the dirt
wor k. (SOF 22). Bobo obtained the signatures of five | andowners -
Joseph Randol ph, Louis A Bryan, K. A Holnes, Carolyn Fuller, and
Ken Ri chardson - in Septenber 1990, and a sixth |andowner, M A
Li ght man, in August 1991. Bobo testified at his deposition that he
also obtained the witten permssion of Casella Love to dunp
construction debris on her property at about the same tinme he
secured the witten perm ssion of the other | andowners but that he
was unable to locate a copy of a 1990 or 1991 witten letter
agreenent signed by Ms. Love. (Bobo Dep. P.10, SOF Ex. 22). At
that tinme, Ms. Love was ninety years old. M. Love’'s property was
the only property along this stretch of H ghway 64 that was zoned

conmmerci al .



Believing that it had Ms. Love's witten permssion, Terry
deposited construction debris, including trees, corrugated netal
pi pe, concrete chunks with exposed steel, and asphalt, on M.
Love’'s property. (SOF 26-27). At that tine, Ms. Love' s property
was t he subj ect of a condemmation suit initiated agai nst her by the
state for the w dening of H ghway 64. WIlliam H Fisher, the
attorney representing Ms. Love's interest in the condemnation
proceedi ngs, retained an engineer to inspect the Love property.
(SOF 28). The engineer reported that the waste material deposited
on the land consisted of fallen trees, corrugated netal piping,
| arge chunks of concrete with exposed reinforcing steel, broken
asphalt, rubber tires and other deleterious materials not suitable
for enbanknment construction for | and devel opnent, covered by a thin
| ayer of soil. After receiving the engineer’s report, M. Fisher,
by letter dated May 22, 1992, demanded that Standard cease dunpi ng
on Ms. Love' s property, he revoked any authority which Standard may
have had to do “fill” work on Ms. Love’'s property, and he requested
Standard to renove the waste material and reconpact the fill. (SOF
30). The letter also pointed out that Ms. Love was suffering from
senile denentia and her ability to enter a binding contract was
questionable. (1d.)

Upon receiving the letter, Standard contacted Mlloy, its

proj ect manager, to nmake sure that Ms. Love had signed an agreenent



permtting Standard to dunp debris on her property. (SCF 32).
When Standard could not |ocate the agreenent, Bobo, the Terry
supervisor, obtained M. Love's signhature on another letter
agreenent . (Bobo Dep. p. 19, SOF Ex. 23). Thi s agreenment was
dated June 17, 1992. Interlineated on the agreenent was the
followi ng: “Agree to asp. driveway and dunp 2 loads of dirt in
front yard.” Neither Terry nor Standard renoved any construction
debris fromMs. Love' s property at this point in tine, but Standard
did in fact pave M. Love's driveway. In addition, Standard,
through Terry, spread additional dirt on and leveled off the
portion of Ms. Love's land on which the debris had been dunped.
St andard accepted the work of its subcontractor Terry in Cctober or
early Novenber 1992, paid Terry in full and released Terry’'s
performance bond. (SOF 34).

Nearly two years | ater, on Novenber 22, 1994, Ms. Love, by and
t hrough her daughter Louise Poole as next friend, comenced a
| awsuit agai nst Standard, Terry, Bobo, and the state of Tennessee
in Tennessee state court in which she asserted various clainms for
damage to her real property arising out of Standard’ s and Terry’s
work on the H ghway 64 project. The conplaint included three
separate counts. (SOF 36). In Count I, Ms. Love pled alternative
theories of trespass and breach of the disposal contract between

Terry and M. Love. In Count 11, M. Love alleged that the



defendants violated the Tennessee Solid WAaste Disposal Act which
violations were wi | ful and/or constituted negligence per se. Count
Il claimed a violation of the Tennessee Consuner Protection Act.
The conplaint sought danmages for: (1) the costs to renpve and
di spose of the inpure “waste” fill; (2) the costs of reconpacting
the dirt fill; (3) inpairment in the value of her property: (4)
exposure to civil nuisance liability; and (5) |oss of use of her
property. (SOF 37-39). The conplaint also alleged that Ms. Love
was ninety-two years old and at all tinmes pertinent was non conpos
menti s.

Standard was served with the original conplaint in the Love
| awsuit on Decenber 1, 1994, and tendered it to its insurance
broker. (SOF 40). Fol |l owi ng tender of the defense of the Love
lawsuit to Maryland and Northern, Maryland and Northern by letter
dated January 17, 1995, denied coverage on the basis of the
pol luti on exclusion. On February 6, 1995, Maryland and Northern
suppl enented their earlier denial of coverage by adding severa
addi ti onal grounds, including absence of an occurrence and property
damage as defined in the policy as well as the inpaired property
exclusion. (SOF 41).

Nearly three years later, in October of 1997, Ms. Love anended
her conplaint. (SOF 42). |In her anended conplaint, Ms. Love pled

f our counts. In Count |, entitled “Intentional M sconduct of the



Def endants,” Ms. Love pled trespass, nui sance, and i ntentional tort
causes of action. In Count Il, styled “ Breaches of Contract by
t he Defendants,” Ms Love alleged that the defendants breached the
construction contract with the state of Tennessee of which she
claimed to be a third party beneficiary. Count 111 alleged that
t he defendants viol ated the Tennessee Solid Waste Di sposal Act and
regul ati ons promnul gated by the Tennessee Departnent of Environment
and Conservation governing the disposal of solid waste which
viol ations were wi | ful and/ or constituted negligence per se. Count
IV set forth a cause of action for sinple and gross negligence.
(SOF 43-46). The anended conplaint alleged Ms. Love was ninety-
five years old and non conpos nentis at all pertinent tines.

On Novenber 16, 2000, approximately three years after the
anmended conplaint was filed, Standard tendered it to Maryl and and
Northern al ong with a request that Maryl and and Nort hern reconsi der
and reverse their earlier decision to deny coverage. (SCF 47-48).
Shortly thereafter, Standard filed the present coverage action on
January 5, 2001, to force its insurers to honor their alleged
policy obligation to defend Standard i n the Love acti on and pay any
liability on behalf of Standard. (SOF 49).

Around the sane tinme Standard tendered the anended conpl ai nt
toits insurers, settlenent di scussions began anong the parties to

the Love action. (SOF 52). From Novenber 2000 t hrough April 2001,
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Standard’s attorneys kept Maryland apprised of the status of the
negoti ations. (SOF 53-56). The parties to the Love action then
agreed to nediate their dispute, and at a nedi ati on conducted by
Weth Chandler on April 14, 2001, an agreenent to settle the Love
| awsuit was reached. The agreenent was nenorialized in a letter
dated May 4, 2001. It provided that Ms. Love would receive a |lunp
sum cash paynent of $900, 000 of which Standard woul d pay $200, 000.
It further provided that Standard and Terry would be “jointly
obligated to renove the unsuitable fill from the Love property,
di spose of it, replace it with suitable all dirt fill, and grade
and reconpact the fill to an agreed upon elevation.” Terry agreed
to perform the actual renediation work. According to the
agreenent, if Terry fails to performthe work i n one year, Standard
Is obligated to do the work, but whoever perfornms the work wl|
received a lien on Ms. Love’'s property for its actual costs up to
$650, 000 to be paid at the tine of sale of the property. (SOF 57).
ANALYSI S

| . Legal Standard

A. Summary Judgnent St andard

Under Rule 56(c) of the Federal Rules of Civil Procedure
summary judgnent is proper “if the pleadi ngs, depositions, answers
to interrogatories, and admssions on file, together with the

affidavits, if any, show that there is no genuine issue as to any
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material fact and that the noving party is entitled to a judgnent

as a matter of |aw. LaPointe v. United Autoworkers Local 600, 8
F.3d 376, 378 (6th Cir. 1993); see also Gsborn v. Ashland County
Bd. of Al cohol, Drug Addiction and Mental Health Servs., 979 F.2d
1131, 1133 (6th Cr. 1992) (per curian). The party noving for
summary judgnent has the burden of showing that there are no
genui ne i ssues of material fact at issue in the case. LaPointe, 8
F.3d at 378. This nmay be acconplished by denonstrating to the
court that the nonnoving party |acks evidence to support an
essential elenent of its case. Barnhart v. Pickrel, Schaeffer &
Ebeling Co., 12 F.3d 1382, 1389 (6th Cr. 1993).

In response, the nonnoving party nust present “significant
probative evidence” to denonstrate that “there is [nore than] sone
nmet aphysi cal doubt as to the material facts.” Mwore v. Phillip
Morris Co., 8 F.3d 335, 339-40 (6th Cr. 1993). \Wen a summary
j udgnment notion has been properly made and supported, “an adverse
party may not rest upon the nere allegations or denials of the
adverse party’'s pleading, but . . . by affidavits or as otherw se
provided in this rule, nmust set forth specific facts show ng that
there is a genuine issue for trial.” Fed. R Cv. P. 56(e).
“[ T] he mere existence of sone alleged factual dispute between the
parties will not defeat an otherw se properly supported notion for

sumary judgrment; the requirenment is that there be no genui ne i ssue
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of material fact.” Anderson v. Liberty Lobby, Inc., 477 U S. 242,
247-48 (1986).

In deciding a notion for summary judgnment, “this court rmust
det erm ne whet her ‘the evidence presents a sufficient di sagreenent
to require subm ssion to a jury or whether it is so one-sided that
one party nust prevail as a matter of law.’” Patton v. Bearden, 8
F.3d 343, 346 (6th Cr. 1993) (quoting Anderson, 477 U.S. at 251-
52). The evidence, all facts, and any inferences that perm ssibly
may be drawn from the facts nust be viewed in the |ight nost
favorable to the nonnoving party. Matsushita Elec. Indus. Co. v.
Zenith Radio Corp., 475 U. S. 574, 587 (1986). However, “[t]he nere
exi stence of a scintilla of evidence in support of the plaintiff’s
position will be insufficient; there nust be evidence on which the
jury could reasonably find for plaintiff.” Anderson, 477 U S. at
252.

B. Choice of Law

Because jurisdiction is based on diversity, the court, as a
prelimnary matter, nust decide which state’'s substantive |aw
applies. To determne which |aw applies, this court applies the
choice of law rules of the forum state. In insurance coverage
cases, Tennessee courts apply the substantive |law of the state in
whi ch the insurance policy was i ssued and delivered if there is no

choice of law clause in the policy. Standard Fire Ins. Co. V.
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Chester-O Donley & Assocs., Inc., 972 S wW2d 1 (Tenn. App
1998) (citing Chio Cas. Ins. Co. v. Travelers Indem Co., 493 S. W 2d
465, 467 (Tenn. 1973)). Neither side has pointed to any choi ce of
|l aw clause in the policy and the court assunes the policies were
delivered in Tennessee. In the absence of any information to the
contrary, the court will apply the substantive | aw of Tennessee.

C. The Insurer’'s Duty to Defend

| ssues as to scope of coverage and insurer’s duty to defend
are |l egal rather than factual issues. Chester-O Donley, 972 S. W 2d
at 5-6 (citing Pile v. Carpenter, 99 S.W 360, 362 (Tenn. 1907)).
As such, they are appropriate for resolution by sumary judgnment if
the relevant facts are not in dispute. 1d. (citing St. Paul Fire
& Marine Ins. Co. v. Torpoco, 879 S.W2d 831, 834 (Tenn. 1994).
__ The duty to defend is broader than duty to indemify. Drexel
Chem Co. v. Bitumnous Ins. Co., 933 S.W2d 471, 480 (Tenn. App.
1996). It logically follows therefore that if there is no duty to
defend, there is no duty to indemify. An insurer’s duty to defend
is determ ned by conparing the allegations of the conplaint filed
agai nst the insured with the terns of the insurance policy. Id. at
480. If any one claim can possibly or potentially be covered,
there is a duty to defend, regardless if other clains may be
excluded by the policy. 1d. The test for determining the duty to

defend i s “based exclusively on the facts as al |l eged rather than on
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the facts as they actually are. . . .” 1d. Once a duty to defend
is triggered, it continues “until the facts and the | aw establish
that the clained loss is not covered.” Chester-O Donl ey, 972
S.W2d at 11 (citing Janes G aham Brown Found., Inc. v. St. Paul
Fire & Marine Ins. Co., 814 S.wW2d 273, 279 (Ky. 1991)).

1. The |nsuring Agreenment

The insuring agreenent establishes the outer limts of an
I nsurer’s contractual liability. Chester O Donley, 972 S.W2d at
7. Exclusions in the policy decrease coverage once coverage IS
f ound. | d. “If coverage cannot be found in the insuring
agreenent, it will not be found el sewhere in the policy.” | d.
Thus, in analyzing coverage disputes, the starting point is the
I nsuring agreenent.

The i nsuring agreenent in Maryland’s policy? uses the standard
| SO | anguage for CG. policies as anended in 1986. It provides:

W will pay those sunms that the insured becones |egally

obl i gated to pay as damages because of “bodily injury” or

“property danmage” to which this insurance applies .

This insurance applies only to “bodily injury” and

“property damage” which occurs during the policy period.

The “bodily injury” or “property damage” nust be caused

by “an occurrence.” The “occurrence” nust take place in

the “coverage territory.”

There is no dispute that Ms. Love' s claimarose during the policy

period and is within the coverage territory. As concerns the
2 Because Northern’ s excess policies followform the court
wi |l analyze these issues only under Maryland s policies.
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I nsuring agreement, the issues then are whether there was an
“occurrence” which caused “property damage” as both those terns are
defined in the policy.

A Was there an “occurrence”?

The CG. policy defines an “occurrence” as an “accident”

I ncl udi ng “continuous or repeated exposure to substantially the

sane general harnful conditions.” “Accident” is not defined in the
policy. Courts have construed the term “accident” broadly to
enconmpass “not only ‘accidental events,’” but also injuries or

damage neither expected nor intended from the standpoint of the
insured.” State Farm& Cas. Co. v. CTC Devel opnent Corp., 720 So.
2d 1072, 1076 (1998). In other words, “if the resulting damages
are uni ntended, the resulting danage i s ‘acci dental even though t he
original acts were intentional.’”” Id. at 1075 (citing John Al an
Appl eman & Walter F. Berdal, Insurance |law and Practice 8§ 4492.02,
at 33 (rev. ed. 1979)). “Coverage under this definition would be
provided not only for an accidental event, but also for the
unexpected injury or damage resulting from the insured s
intentional actions.” 1d. See also Hartford Cas. Co. v. Cruse,
938 F. 2d 601, 605 (5th Cr. 1991) (hol ding that an occurrence within
the nmeaning of a CG policy takes place where the resulting injury
or danmage was unexpected and uni ntended, regardl ess of whether the

I nsured’s acts were intentional).
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The CTC case fromFlorida is factually simlar to the present
case. In CTC, a builder sued its liability insurer to recover
damages for breach of its contractual duty to defend and i ndemify
after the builder settled clains arising out of his nistaken
construction of a residence beyond the setback |ines on the side of
the property. CTC, 720 So. 2d at 1073. Wen the construction was
approxi mately 60% conpl ete, the nei ghboring property owners filed
suit against the builder and the honeowner for the encroachnent.
Id. at 1073. The builder tendered the defense of the lawsuit to
his insurer, State Farm who deni ed coverage and refused t o def end.
The buil der settled with the nei ghbors then brought a coverage suit
against his insurer. After adopting the definition of accident set
forth above, the Suprene Court of Florida determ ned as a matter of
| aw that the builder did not expect or intend damages to result
fromhis actions of building the house where he did. 1d. at 1076.
The builder m stakenly believed that he had received a variance
from the setback line; thus his actions were accidental, and
coverage existed under the policy for the “occurrence.”

This definition of occurrence adopted by the Florida Suprene
Court in CTC is consistent wth the Tennessee Suprene Court’s

treatment of the exclusion in liability insurance policies for
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property damage “expected and intended” by the insured.? I n
Tennessee Farnmers Mut. Ins. Co. v. Evans, 814 S.W2d 49 (Tenn
1991), the Tennessee Suprenme Court held that for the intended and
expected acts exclusion to apply, “it must be established that the
insured i ntended the act and al so i ntended or expected that injury
would result.” Id. at 55 (enphasis added).

These are separate and distinct inquiries because many

i ntenti onal acts produce unexpected results and

conprehensive liability insurance would be sonewhat

pointless if protection were precluded if, for exanple,

the intent to cause harm was not an essential (and

requi red) showi ng. See 7A J. Appl eman, | nsurance Law and

Practice 8 4501.09 at 263 ((1979).
Id. While exclusions cannot grant coverage, the exclusions nust be
construed in para nutua with the insuring agreenent to determ ne
the coverage under the policy.

Here, Terry and Bobo believed up to May 22, 1992, the date of
M. Fisher’s letter, that they had the perm ssion of Ms. Love to
dunp construction debris on her property. Indeed, they believed

that she had given her witten perm ssion. At no point did any of

t he defendants intend to cause harmto Ms. Love’'s property. There

3 Before 1985, the words “neither expected nor intended’ were
included in the definition of occurrence. |In 1985, the Insurance
Services Ofice (1SO, the organization responsible for drafting
policy in the insurance industry, noved this |anguage out of the
i nsuring agreenent into the exclusion section. See Em |y Poul ad
Gotell, Understanding the Basics of Commercial General Liability
Policies, in INSURANCE LAw UNDERSTANDI NG THE ABCs 2001, Pub. L. Inst.
Order No. HO-00AW *71 (New York City, April 23-24, 2001).
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IS no evidence what soever that any of the defendants knew that Ms.
Love’s property was zoned conmmercial and that the construction
debris would therefore inpair the value of her property for future
use as conmercial property by rendering it wunsuitable for
comerci al i nprovenent.

Terry either breached a contract with Ms. Love or conmitted
trespass. |f Terry did not have perm ssion to come upon Ms. Love’s
property and dunp construction debris as he believed he did, then
he woul d have conmitted trespass. The trespass, however, would
have been the result of a m stake or m sunderstandi ng between Ms.
Love and Terry. Based on the foregoing anal ysis, the court finds
as a matter of lawthat Terry’'s alleged trespass is an “occurrence”
as defined under the policy for which the insurer would owe
coverage provided property damage resulted.

B. Was there “property danmge”?

The second prong of the inquiry under the insuring agreenent
is whether the “occurrence” caused “property damage.” “Property
damage” is defined in the policy as:

(a) Physical injury to tangible property, including al

resulting loss of use of the property; or

(b) Loss of wuse of tangible property that is not

physi cal l'y injured.
Maryland and Northern insist that the damages to M. Love's
property consisted only of faulty workmanship and econonic |o0ss,

neither of which constitute property damage under the policy.
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Rel yi ng on Vernon Wl lians & Son Constr., Inc., v. Continental Ins.
Co., 591 S.W2d 760, 763 (Tenn. 1979) and Standard Fire Ins. Co. v.
Chester-O Donl ey & Assocs., Inc., 972 SSW2d 1 (Tenn. App. 1998),
Maryl and and Northern point out that “a claimlimted to remedyi ng
faulty workmanship or materials does not constitute injury to or
destruction of tangi ble property.” Id.

In Vernon, a construction contractor, Vernon WIlians and Sons
Construction Conpany, filed a coverage | awsuit against its insurer,
Continental |nsurance Conpany, for failure to defend Wllians in a
prior lawsuit. Vernon, 591 S .W2d at 761. |In the prior |lawsuit,
WIllians was sued by Mtchell Steel Conpany for failure to perform
its construction contract for an addition to Mtchell’s warehouse
in a workmanli ke manner. Mtchell alleged breach of contract and
faul ty workmanship for inproper design of the concrete work and
i nsufficient warehouse sl abs, anong other things. 1In the earlier
| awsuit, the trial court ruled in favor of Mtchell, finding that
W 1lians Conpany had breached its contract causing the south wall
and portions of the floor to crack and rendering the building
unusabl e. | d. In the coverage |lawsuit, the Tennessee Suprene
Court, ruling in favor of the insurance conpany, held that “the
standard conprehensive general liability policy does not provide
coverage to an insured for a breach of contract action grounded

upon faul ty workmanshi p of materials, where the danages cl ai ned are
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the cost of correcting the work itself.” ld. at 765. Quot i ng
extensively from Wedo v. Stone-E-Brick, Inc., 155 N J. 233, 405
A.2d 788 (1979), the court pointed out that the “risk intended to
be insured by a conprehensive general liability policy is faulty
wor kmanshi p and material which cause a tort liability to persons
other than those to whom contractual obligation of worknmanlike
performance is due.” ld. at 763. “The coverage is for tort
liability for physical damages to others and not for contractua
liability of the insured for econom c | oss because the product or
conpl eted work i s not that for which the danaged per son bargai ned.”
Id. at 764.

Simlarly, Chester-O Donley involved a lawsuit by a buil der,
Hi ghland Rim Constructors, Inc., who had subcontracted out to
Chester-O Donl ey the nechani cal portion of a construction contract
with the state for a new nusic building on Austin Peay’ s canpus in
Clarksville, Tennessee. Chester-O Donley, 972 S.W2d at 4.
Chester-O Donley in turn subcontracted out the installation of
ductwork for the heating, ventilation and air condition systemto
H & R Mechani cal Specialities, Inc. After the new nusic building
was conpl et ed and occupi ed, probl ens devel oped with the heating and
air conditioning system 1d. It was determ ned that the problens
wer e caused by defects in the ductwork. To correct the problem it

was necessary to renove the HVAC system |In doing so, there was
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sone i ndication that there was i nconsequenti al danage to the walls
and ceilings.

H ghl and Ri m sued Chester-O Donley alleging defective work,
and sought recovery for the liquidated damages it was required to
pay to the State, the additional damages for del ay, and damages to
its business reputation, as well as the damages to replace the
system Chester-O Donley called upon its insurer, Standard Fire,
to defend, and Standard Fire refused. I d. After carefully
anal yzing the applicable policy provisions, the court of appeals
hel d t hat because these were econom c | osses stenmm ng from Chester
O Donl ey’ s breach of contract which did not invol ve physical injury
to tangi bl e property ot her than Chester-O Donl ey’ s work, the policy
did not cover the damages sought by Highland Rm wth one
exception. Id. at 12. Any damage to the walls and ceiling was
covered because that was not part of Chester-O Donley’ s work and
t heref ore was not excluded by the inpaired property exclusion. 1d.

Maryl and and Northern also rely heavily on the fact that there
was no physical damage Ms. Love's property. They base this
assertion on the deposition testinony of diff Hunt who said that
the problens caused to Ms. Love’'s property could be corrected by
merely renoving the construction debris and replacing it with dirt
fill.

Maryl and and Northern’s reliance on Vernon and Chester-
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O Donl ey i s somewhat nisplaced. Neither is exactly on point. Both
Vernon and Chester-O Donl ey arose out of clains against an i nsured
builder by a dissatisfied custoner or property owner who had
contracted with an insured builder. In both cases, the custoners
or property owsner suffered damages because the work perfornmed by
the contractor was not of the quality for which they had bar gai ned.

In the present case, if Terry had a contract with Ms. Love to
dump “fill” on her property, then the Love property would be
consi dered “the work” bargained for in the Terry/Love contract. 1In
that event, the damage woul d not be covered under the CA policy
i ssued by Maryland and Northern because it would have been the
result of a breach of contract due to faulty workmanship. On the
other hand, if Terry did not have a contract with Ms. Love, then
any faulty work on her property would not be considered part of
Terry’s work required by a contract, but would instead be the
result of tort liability.

Maryl and and Northern argue, however, that the court should
consi der the work perforned on Love’'s property to be contractually
bargained for under Standard’s contract wth the state of
Tennessee. Under this theory, Maryland and Northern insist that
Ms. Love is a third-party beneficiary of the Standard/state of
Tennessee contract and the Love lawsuit is nerely a breach of

contract claim
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Thi s argunent, however, stretches the concept of third-party
beneficiary too far. Tennessee | aw recogni zes two ki nds of third-
party beneficiaries - intended and incidental. Davidson & Jones
Devel opnent Co.v. El nore Devel opnent Co., Inc., 921 F. 2d 1343, 1356
(6th Gr. 1991). An intended third party beneficiary exists only
when 1) there is a valid contract between the principal parties and
2) the “clear intent of the contract is to benefit [the alleged
third-party beneficiary].” United Anmerican Bank v. Gardner, 706
S.W2d 639, 641 (Tenn. C. App. 1985). Only an intended, not an
incidental, beneficiary may maintain a claim for breach of
contract. Moore Const. Co., Inc. v. Carksville Dept. of Elec.
707 SSW2d 1 (Tenn. C. App. 1985). There is a presunption that a
contract is executed solely for the benefit of the parties to the
contract. Id. at 9.

In the contract between the state of Tennessee and Standard,
the clear intent of the contract is to expand H ghway 64. The
State’s nmain objective was renoval of debris and w dening the
hi ghway. To protect itself fromtort liability to third persons,
the State included a provision in the contract requiring Standard
to the obtain witten perm ssion of surrounding |andowners to
di spose of construction debris on private property:

201.04 - Disposal of Debris . . . my be
removed . . . and disposed of . . . with the
witten permssion of the property owner on

whose property the materials are to be pl aced.
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The Contractor |[Standard] shall nmake al

necessary arrangenents with property owners

for obtaining suitabl e di sposal |ocations.
(Def.”s Mem of Law in Supp. of its Mt. for Sum Judg., p.7.)
Plainly, the provision was intended to protect the State from
third-party tort Iliability; there is no indication in the
State/ Standard contract that it was intended to benefit Ms. Love by
protecting her property fromharmor that the State owed Ms. Love
a duty to protect her property. Ms. Love was therefore not an
intended third-party beneficiary to the State/ Standard contract,
and the damage to her property is not economc loss resulting from
poor performance by a party to a contract intended to benefit her
or with whom she had a contract.

As a result of Standard’s conduct through Terry, M. Love
suffered a |oss of use of her property and the danage, whether
contractual or tortious in nature, is the same. The original and
anmended conplaints in the Love case all eged alternative theories of
both trespass and breach of contract. Because the Love case was
settled, there was never a determnation of whether Standard
breached a contract or commtted trespass. If there was no
contract between Ms. Love and Standard then there was “property
damage,” as defined in the insurance policy, and because the court
has determ ned that there was an “occurrence” as defined in the
policy, there is potential coverage for the clains alleged in the
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original and anended Love conplaints. In sum Maryland and
Northern had a duty to defend Standard unless an exclusion to
coverage appli es.

[11. Do Any Excl usions Apply?

Havi ng determ ned that the Love clai mpotentially falls within
the paraneters of the insuring agreenment, the court nust next
consi der whether any exclusions limt the scope of coverage or
excl ude coverage. The burden is on the insurer to establish an
exclusion applies. Chester-O Donley, 972 S.W2d at 8. Maryl and
and Northernrely primarily on two exclusions to bar coverage - the
i mpaired property exclusion (2m and the business risk exclusion
(2j5).

A. Exclusion 2m - I nmpaired Property Excl usion

The inpaired property exclusion states as foll ows:
Coverage does not apply to “Property Danage”
to “inpaired property” arising out of: (1) A
defect, deficiency, inadequacy or dangerous
conditionin . . . “your work” or (2) A delay
or failure by you or anyone acting on your
behalf to perform a contract or agreenent in
accordance with its terns.
(Def.”s Mem in Supp. of its Mt. for Sum Judg., p. 32.) The
i npaired property exclusion is a business risk exclusion. The
excl usion nmakes certain that the policy operates to i nsure agai nst
damages to third parties rather than the risk of faulty workmanshi p

by a party to the contract. Chester-O Donley, 972 S.W2d at 7.

24



The nature of the relationship between Ms. Love and Standard
Is crucial to determning the applicability of the exclusion. |If,
as di scussed previously, there was no contract between Ms. Love and
St andard and/or Terry when Terry dunped construction debris on Ms.

Love’'s property, then any damage that occurred to M. Love’'s

property was not Standard’s contractually bargai ned-for work, i.e.
“your work,” as defined in the policy, and part (1) of the
excl usi on woul d not apply. If, on the other hand, there was a

bi ndi ng contract with Ms. Love when the construction debris was
deposited on Ms. Love's property, then Standard s actions woul d be
consi dered “your work,” causing the exclusion to be triggered. In
that event, there woul d be no coverage. As previously determ ned,
based on the facts alleged in the original and anmended conpl ai nts,
there is potentially a trespass claimwhich woul d be covered under
the policy. Because there is a potential that no contract existed
and thus Standard’'s actions were trespass as alleged in the
conplaints, the inpaired property exclusion does not apply to
precl ude a defense obligation.

B. Excl usi on 2j (5)

Thi s excl usion provides that property danmage to the foll ow ng
wi Il not be covered:
That particular part of real property on which
you or any contractors or subcontractors
working directly or indirectly on your behalf
are performng operations, if the “property

25



damage” arises out of those operations.
Exclusion j(5) is also a business risk exclusion. Its purposeisto
exclude liability under the policy for damages caused to the
particul ar piece of property upon which the insured was hired to
perform work or operations.

I n support of their respective positions, both parties citeto
Vinsant v. Elec. Contractors, Inc. v. Aetna Cas. & Sur. Co., 530
S.W2d 76 (Tenn. 1975), as one exanple of relevant precedent. In
Vinsant, a contractor was hired to install circuit breakers on a
switchboard in a shopping nmall. One of its enployees dropped a
wrench, causing a short-out of the entire sw tchboard. The
contract between the parties contained the sane j(5) “business
ri sk” exclusion as in the present case. The insurance conpany
deni ed coverage, as the enpl oyee was “perform ng operations” within
the confines of the agreenent. The Suprenme Court of Tennessee
agreed and affirmed the holding of the Court of Appeals, stating
that the switchboard was a “single, self-contained item of
property.” Id. at 77.

Simlarly, in an unpublished Sixth Grcuit opinion cited by
Maryl and and Northern, a contractor was hired to install a water
punpi ng station which required blasting out a hole in a rock
Haren Constr. Co. v. Continental Ins. Co., 2000 U S. App. LEXIS

28061 (6th Cir. 2000). Too nuch rock was blasted out, and
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consequently the hole created was too |arge, causing danage to
third parties’ property. The contract between the parties also
contained the j(5) exclusion, and the insurance conpany denied
coverage based on this fact. The Sixth Circuit affirnmed, stating
that the property to be worked on in the contract was one pi ece of
property, a “honpbgenous rock mass,” and the claim was excluded
under the policy by the j(5) exclusion. Haren, 2000 U.S. App.
LEXI'S 28061 at *6.

These cases do little to augnent Maryland and Northern’s
position that the j(5) exclusion applies in Ms. Love' s situation.
Bot h Vi nsant and Haren invol ve damage to property that was covered
in the contract as the property upon which “perform ng operations”
were to occur. The reason the exclusion applied in both cases
i nvol ved t he honbgenous nature of the property upon which the work
was perforned.

In the present case, the contract between the State and
Standard invol ved the w dening of H ghway 64 and the renoval of
wast e and excess dirt at the project site. The contract provided
specifically that additional agreements had to be reached with
| andowners to di spose of the excess debris. The contract between
Standard and the State did not require Standard to performany work
on Ms. Love’'s property in connection with the expansion of the

hi ghway. Rat her, work on Ms. Love’'s property was an additional
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duty or task that Standard was to undertake through additional
contracts with adjacent |andowners. Nor was Ms. Love’'s property
one uni fied, honobgenous piece of property with the highway as were
the properties at issue in Vinsant and Haren.

Only if Standard had contracted directly with Ms. Love woul d
the j(5) exclusion be triggered. Here, it is uncertain whether a
contract existed which gave Standard the right to dunp the road
debris onto Ms. Love’'s property. Because the original and anmended
conplaints allege that Ms. Love was i ncapabl e of entering a binding
contract, there is a very strong potential that no contract
exi sted, and therefore exclusion j(5) would not apply. See dens
Falls Ins. Co. v. Donmac CGol f Shaping Co., 417 S.E. 2d 197 (Ga. App.
1992) (hol di ng exclusion j(5) did not bar coverage for the i nsured’s
negligent construction of a golf course on federally protected
wet |l ands, as the danmage caused went beyond the scope of the
contract and hence was no |onger excluded as a “business risk”).
Because the potential exists for coverage under the policy, the
duty to defend is triggered.

In sunmary, there are clains alleged in the original and
anended conplaints that fall “potentially within” coverage of the
policy, and no exclusion operates to conclusively bar coverage.
Maryl and and Northern therefore had a duty to defend Standard, and

the duty continued until it was conclusively established that there
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was no potential for recovery under the policy. As the Love claim
was settled before trial, it is still unclear whether there was
tort or contractual liability on the part of Standard; thus, the
duty to defend did not end. As such, Maryland and Northern’'s
notion for sunmary judgnment as to the duty to defend i s deni ed, and
Standard’s notion as to the duty to defend is granted.

V. The Duty to Indemify

To determ ne whether there is a duty to indemify, the true
facts, rather than the facts as they are alleged in the conplaint,
must be ascertained. St. Paul Fire & Marine, 879 S.W2d at 834-35.
(quoting Anerican Policyholders’ 1Ins. Co. v. Cunberland Cold
Storage Co., 373 A 2d 247 (Me. 1977)). In other words, an insurer’s
duty to indemify is established after determning the true facts
of the case. Here, whether a contract existed between Ms. Love and
Standard through Terry nust be determined in order to decide
whet her Maryland and Northern have a duty to indemify. The
exi stence of a contract is crucial. As stated earlier, the Love
case settled before it was ever determned if Ms. Love and Standard
entered into a binding contract. Gven M. Love' s questionable
mental capacity to enter into a contract at all tinmes pertinent,
this court cannot determine as a matter of |aw whether a contract
exi sted and whet her the business risk exclusions then apply to bar

coverage. Plus, if there is a binding agreenment between Ms. Love
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and Standard, there is a question of fact as to whether any harnfu

dunpi ng occurred on Ms. Love’s property after she all egedly granted
witten perm ssion to deposit debris on her property or whet her the
dunmpi ng occurred prior to the tinme she granted pernission. The
duty to indemify, therefore, presents genuine issues of materi al
fact and cannot be decided on a notion for summary judgnent. St.
Paul Fire & Marine, 879 S.W2d at 834-35. Thus, Standard’ s notion
for summary judgnent on the i ndemi fication i ssue and Maryl and and
Northern’s notion for sunmary judgnent on the i ndemi fication i ssue
are deni ed.

V. Did Standard Gve Tinely Notice?

Lastly, Maryl and argues that Standard’s failure to give tinely
notice voids coverage. Maryland insists that it should have been
put on notice of a possible claimwhen Standard first received Ms.
Love’'s attorney’s letter of May 22, 1992, denandi ng that Standard
cease dunmping fill on her land. To its credit, Terry | ooked for a
contract to ascertain Ms. Love’s consent for the dunping. After it
could not locate the contract, Terry had Ms. Love sign another
contract on June 17, 1992, allowing themto dunp two nore | oads of
fill in her yard and asphalting her driveway 1in return.
Neverthel ess, Standard did not notify its insurers at this tine.
Standard wai ted until M. Love filed her conplaint, two and a half

years after the demand letter was mailed, to advise Maryland and

30



Nort hern’s insurance brokers of the situation. Maryl and ar gues
that it was prejudiced by Standard’ s two-year delay in notifying it
regardi ng the Love situation.

Accordi ng to Tennessee | aw, the insurer nust be prejudiced by
the delay to claim untinmely notice under the policy and deny
cover age. Al cazar v. Hayes, 982 S. W 2d 845, 856 (Tenn. 1998). |If
an insured has breached the notice provision, a rebuttable
presunption is established that the lack of tinely notice
prejudiced the insurer. Al cazar, 982 S.W2d at 856; Anerican
Justice Ins. Reciprocal v. Hutchison, 15 S.W3d 811, 813 (Tenn
2000). Summary judgnent may be appropriate to determ ne whet her
the insurer was prejudiced by the delay. Alcazar, 982 S.W2d at
856.

I n response, Standard argues that Maryland was put on notice
i medi ately upon Standard being served with the conplaint, and
Maryl and chose shortly thereafter to deny coverage. Subsequently,
Ms. Love did not amend the conplaint for two years. Al'l ot her
witnesses to the claimwere and still are avail able, aside fromMs.
Love herself, who died a few years ago. At the tinme of the
| awsui t, however, and for an undeterm ned period prior to the
| awsuit, Ms. Love was allegedly non conpos nentis. The original
conplaint was filed in state court by her daughter Louis Pool e,

then | ater anended and filed by conservator Ed M| 1iken. Based on
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Ms. Love’'s nental state, her testinony |ikely would have been
unhel pful to the case.

Further, discovery was taken in the Love case which preserved
testimony and nmenory. Pictures of Ms. Love’'s property were taken
in February of 1992, long before the original conplaint was fil ed
and before Ms. Love' s attorney sent the denand letter to Standard
and Terry. (Std. Dep., pp. 43-44, Ex. b5). During settl ement
negoti ati ons, Maryland was nmade aware of the status of the
situation and could have participated in settlenent negotiations
but chose not to do so.

Based on the above facts, this court determ nes that Standard
has rebutted the presunption that prejudice resulted from its
notice in Decenber of 1994 to its insurers. The issue of
timeliness of the notice, therefore, shall not serve to bar
coverage in this matter

CONCLUSI ON

For the reasons set forth above, summary judgnent is granted
in favor of Standard on Maryland and Northern’s duty to defend but
denied as to indemity. Summary judgnent is denied as to Maryl and
and Northern on both the issues of duty to defend and duty to
i ndemi fy.

T 1S SO ORDERED May 15, 2002.

DI ANE K. VESCOVO
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