IN THE UNI TED STATES DI STRI CT COURT
FOR THE WESTERN DI STRI CT OF TENNESSEE
VWESTERN Dl VI SI ON

ARLANDUS HARVEY,
Pl aintiff,
VS. No. 03-2721M V

ALLSTATE | NSURANCE COMPANY,

N N N N N N N N N

Def endant s.

REPORT AND RECOMVENDATI ON THAT DEFENDANT’ S MOTI ON TO DI SQUALI FY
THE COCHRAN LAW FI RM FROM FURTHER REPRESENTATI ON
OF THE PLAI NTI FF, ARLANDUS HARVEY, BE GRANTED

Before the court is the notion of Allstate |Insurance Conpany
(“Al'lstate”), filed Cctober 12, 2004, to disqualify the Cochran
Firmfromfurther representation of the plaintiff, Arlandus Harvey
(“Harvey”), under the provisions of Tenn. Sup. C¢. Rule 8, RPC1.10
of the new Rul es of Processional Conduct. This notion was referred
to the United States Magistrate Judge for a report and
recommendation. For the follow ng reasons, it is recomrended that
the noti on be granted.

BACKGROUND

On Decenber 1, 1997, the partnership of MIIs & Cooper was
established in Nashville, Tennessee. The law firmwas created by
two forner partners of a larger firmthen known as Brewer, Krause,

Brooks & MIIls. On or about August 11, 1998, WIlliam Bryan Smth



(“Smth”) was hired as an associate at MIls & Cooper. Smth had
previously worked for the Brewer firmas well. After Smth joined
the firm MIls & Cooper consisted of only three attorneys.

While working for MIIs & Cooper, Smith represented Allstate
in fifty-eight Special Investigative Unit cases. Twenty-two of
t hese cases involved auto fraud. |In his capacity as counsel for
Al state in these matters, Smth was i nvolved in the devel opnent of
def ense strategy, discussions of evidence and eval uati on of cl ai s,
trial preparation, and comrunications with investigators during
l[itigation and during claim investigations. During this tine,
Smith had direct conmunications with Special Investigative Unit
enpl oyees. Smth also worked on files investigated by Allstate’'s
expert wi tness Richard Pacheco, whose nethods of analysis are at
issue in this case.

It is wundisputed that Smth represented Allstate in the
original lawsuit brought by Arlandus Harvey in Tennessee state
court. Billing statenments provided by MIls & Cooper show that
Sm th spent approxinmately eight hours on Harvey's case. |In these
ei ght hours, Smth appeared and argued a notion to dismss in open
court in Shel by County Circuit Court, reviewed the file for around
twenty minutes, placed acall tothe plaintiff’s attorney regarding
a scheduling order, and perfornmed research for a notion to set

asi de the verdict. The Harvey case was still pending in state



court when Smith left MIls & Cooper; it has since been renoved to
federal court.

I n June of 2000, Smith left MIIs & Cooper to join the Menphis
firm of Arnstrong Allen. During Smith's stint with Arnstrong
Al l en, another attorney, Parke Morris, was assigned a case
representing plaintiff, Shirley Perry, against Allstate |Insurance
Conmpany. M ke Neal, a partner with Armstrong Al len, was placed in
charge of inplementing a “Chinese Wall”! so that Smith would be
prevented from sharing informati on he may have had regarding his
prior representation of Allstate while with MIlIs & Cooper.
Al t hough Neal clains that he and Parke Morris mai ntai ned custody of
the plaintiff’s file and never discussed the case with Smth, he
never informed Allstate or its attorneys, Holley, Waldrop, Nearn &
Lazarvo, of Smth's possible conflict of interest.

In 2002, Parke Morris left Armstrong Allen and joined the
Cochran Firm Shortly thereafter, in 2003, Harvey retained Morris
to represent himin the present lawsuit. Smith soon |eft Arnstrong

Al'len and joined the Cochran Firmin February of 2004. On Cctober

1. A Chinese Wall is “a fictional device used as a screening
procedure which permits an attorney involved in an earlier adverse
role to be screened from other attorneys in the firm so as to
prevent disqualification of the entire law firmsinply because one
menber of the firm previously represented a client who is now an
adversary of the client currently represented by the firm” Black’s
Law Dictionary 240 (6th ed. 1990).
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7, 2004, M chael MIIls, defense counsel for Allstate in the present
case and a partner in the firmof MIls & Cooper, |earned that
Smith had joined the Cochran Firm On Cctober 12, 2004, MlIlIs
filed this nmotion to disqualify the Cochran Firmpursuant to Tenn.
Sup. C. Rule 8, RPC 1.10.
ANALYSI S

Al | state contends that the Cochran Firmshoul d be di squalified
from representing Arlandus Harvey under subsection (d) of Rule
1.10, or in the alternative, under subsection (c) of Rule 1.10.
First, Allstate «clainms that Smth was specifically and
substantially involved in the Harvey |lawsuit when working as a
menber of MIls & Cooper. (Brief in Supp. of Def.’'s Mt. for
Disqualification at 1.) |Indeed, Smith did spend tinme researching
i ssues for the case as well reviewing the Harvey file. (1d. at 3.)
Furthernore, Smth attended a court proceeding in the Shel by County
Circuit Court to argue a notion to dismss in this matter. (1d.)
Al l state clains that Smith has “switched sides” in this litigation
by joining the Cochran Firmwhile this matter is still pending.
(1d.)

It is undisputed that Smth represented Al lstate in fifty-
ei ght Special Investigative Unit cases, twenty-two of which were
auto fraud cases. (ld. at 5.) Allstate clains that during the

course of Smith's representation, he routinely advised Allstate
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adj usters on legal issues during the investigation and defense of
fraud clains. (1d.) According to Allstate, a review of Smth’s
billing records indicates he discussed investigations, expert
W tnesses, defense strategy, and trial planning with Special
| nvestigative Unit personnel, all of which may be relevant to the
pendi ng Harvey matter. (1d. at 4.)

In a sworn affidavit, Kevin W Merritt, who works as an as
Speci al Investigative Manager for Al state, stated that during the
time that Smith worked for MIls & Cooper, Smth had access to
confidential information. (Merrit Aff. ¥ 4.) Merritt contends that
from 1997 through 2000, Allstate routinely provided diary notes,
i nternal comuni cations, and other privileged information. (1d.)
Privileged information regardi ng coverage, investigation, defense
t heories, expert wtnesses, and wtness testinmony were shared
during this time with attorneys at MIIls & Cooper, including Smth.
(rd.) Moreover, Merritt clainms that the Harvey file contained
information which Allstate considered privileged, specifically
diary notes and comunications between Allstate and outside
counsel, which Smth had direct access to. (1d.)

Harvey clains that the notion to disqualify should be denied
because Smith was not “substantially involved” in defending the
case at bar. (Pla.’s Resp. to Def.’s Mt. to Disqualify at 6.)

Harvey contends that Smth did not gain any confidential know edge



regarding Allstate’s practices, policies, and procedures while
working on All state cases at the MIls & Cooper firm (lId. at 5.)

Smith avers in a sworn affidavit that his involvenment in the
Harvey state court case was “mnimal” and that he was not invol ved
in the investigation or denial of Harvey's claim (Smith Aff.,
Pla.’s Resp. to Def.’s Mot. to Disqualify at Ex. C.) Smth also
contends that he did not correspond about the case with Frank
Hal I i burton, Rand Smith, Ri chard Pacheco or Gary Bobo, all of whom
were involved in the denial of Harvey’s claim (1d.) Smth does not
deny, however, that he worked on Allstate Special Investigative
Unit files while working for MIls & Cooper. In fact, Smth adnmts
that he had limted contact with Frank Halliburton, Rand Smth and
Ri chard Pacheco, along with a few other adjusters, in regard to
separate Allstate cases. (l1d.) Finally, Smth states that he did
not obtain or does not currently possess any confidential
i nformation regardi ng the pending case. (1d.) Nevertheless, Smth
states that he is not sure what information concerning Allstate
woul d be considered “confidential” in nature. (1d.)

If the court determines that Smith was not “substantially
invol ved” with the representation of Allstate while working for
MIls & Cooper, Allstate urges the court to disqualify the Cochran
Firmon the basis of Rule 1.10(c). Allstate contends that Parke

Morris, lead counsel for Harvey, knew that Smth had previously



represented Allstate but Mrris did not provide witten notice of
the circunstances that warranted inplementation of screening
procedures in violation of Rule 1.10(c)(4). (Brief in Supp. of
Def.’s Mot. for Disqualification at 1.) It is still unclear to
Al | state what type of screening nmechani sm has been inplenmented to
prevent the flow of confidential information.

The Cochran Firmcl ai ms that proper screening procedures have
been used and inputed disqualification is not proper in this case.
(Morris Aff., Pla.’s Resp. to Def.’s Mot. to Disqualify at Ex. A)
In particular, Parke Mrris avows that 1) he and Smith share no
cases or staff; 2)Smith will not share fees in this case; 3) the
file remained in his custody the entire tine Smth was with the
Cochran Firm 4) his office and Snith’s are on opposite sides of
the building and 5)they never discussed the case. (1d.)

Despite the fact that Mrris knew that Smith's association
with the Cochran Firm presented a potential conflict of interest,
he admts that he did not provide witten notice to All state about
t he screening procedures that were put in place after Smth joi ned
the firm (1d.) Instead, Morris argues that witten notice was not
necessary because he and Smth had agreed to conti nue the “Chi nese
Vall” that had been inplemented while they both worked for
Arnstrong Allen. (1d.) This screening mechanism however, was

i npl enented for a case not involving Harvey. Mreover, Mrris and



several forner Allstate attorneys admtted that notice was not

provided to Allstate in the other_matter, either. (1d.)

The Tennessee Rul es of Professional Conduct becane effective
March 1, 2003, and repl aced the Code of Professional Conduct. The
Rul es govern the ethical conduct of attorneys practicing law in
Tennessee. Attorneys practicing in federal court are required to
abi de by the Tennessee Rul es of Professional Conduct. (Local Rule
83.1(e).) The new Rules apply to relationships existing on or
conduct taken after March 1, 2003, and govern this case.

Tenn. Sup. C. Rule 8 RPC 1.10 sets forth the rule for
“i mput ed di squalification” which conmes into play when an attorney
“switches sides” during the course of pending litigation. “Inputed
di squalification,” or vicarious disqualification, of a law firm
refers to circunstances in which none of the |awers associated
with afirmare allowed to knowi ngly represent a client because one
of them practicing alone is prohibited from doing so under the
Rul es of Professional Conduct. Rule 1.10 (c) states that:

Except with respect to paragraph (d) below, if a |awer

is personally disqualified from representing a person

with interests adverse to a client of a law firm wth

which the lawer was fornerly associ ated, other |awers

currently associated in a firm with the personally

di squalified |l awyer nmay nonet hel ess represent the person

if both the personally disqualified |awer and the

| awers who will represent the person on behalf of the

firmact reasonably to:

(1) Identify that the personally disqualified |awer is



Rul e

met ,

1.10(c),

prohibited from participating in the representation of
the current client; and

(2) Determine that no |awer representing the current
client has acquired any information fromthe personally
disqualified lawer that is material to the current
matter and is protected by RPC 1.9(c); and

(3) Promptly inplenment screening procedures to
effectively prevent the flow of information about the
mat t er between the personal ly disqualified]|awer and the
other lawers in the firm and

(4) Advise the fornmer client in witing of the
ci rcunstances that warranted the inplenentation of the
screening procedures required by this rule and of the
actions that have been taken to conply with this rule.

1.10(d) states:

(d) The procedures set forth in paragraph (c) may not be
used to avoid inmputed disqualification of the firm if:

(1) The disqualified|awer was substantially involvedin
the representation of a former client; and

(2) The | awyer's representation of the former client was
in connection wth an adjudicative proceeding that is
directly adverse to the interests of a current client of
the firm and

(3) The proceedi ng between the firms current client and
the lawer's former client is still pending at the tine
the | awyer changes firms.

In essence, Rule 1.10(d) provides athreshold inquiry that, if

bars a law firm from relying on the provisions of

a potential conflict of interest. If the three criteria of

1.10(d) for disqualification are nmet, the entire firm of

Rul e

particularly the screening mnechanism to cure the taint of

Rul e

t he



current client shall be disqualified. The two criteria set forth
in paragraphs (2) and (3) of Rule 1.10(d) are straightforward and
can easily be determned in the context of any case, but the
criterion in paragraph (1) of Rule 1.10(d) which concerns whether
a lawer was “substantially involved” in the representation of the
former client presents a nmuch nore difficult issue.

In dinard v. Bl ackwood, 46 S.W3d 177, 184 (Tenn. 2001), the
Tennessee Suprene Court addressed the issue of i mput ed
di squalification under Tenn. Sup. C. Rule 8, DR 5-105 of the Code
of Professional Conduct which governed the ethical conduct of
attorneys practicing in Tennessee prior to the adoption of the new
Rul es of Professional Conduct. DR 5-105 was a general rule which,
as witten, provided for mandatory i nputed disqualification when a
conflict of interest of interest was present.? However, in
Clinard, the Supreme Court held that disqualification was not
automati c and that screening procedures provided an exception to
the rule which appeared to be nandatory on its face.

The ruling in dinard was based on Tennessee Formal Ethics

Opi nion 89-F-118. Tenn. Bd. of Prof’l Resp., Formal Op. 89-F-118,

2. Former Tenn. Sup. C&. Rule 8, DR 5-105 stated: “If a
lawer is required to decline enploynent or to wthdraw from
enpl oyment under a Disciplinary Rule, no partner, or associate, or
any other lawer affiliated with that |awer or that lawer’s firm
may accept or continue such enpl oynent.”
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1989 WL 534365 (1989). The ethics opinion set forth a three-step
anal ysis known as the “substantial relationship test,” which the
Court in dinard adopted, to determ ne whether an attorney’s prior
represent ati on mandat ed vicarious disqualification.?® Id.

In anal yzing inputed disqualification, the Court in Cinard
stated that “[a] relationship is substantial when ‘the subsequent
representation is adverse to the natters at issue in the previous
relationship’ or when ‘the |awer was so involved in the matter
that the subject of representation can be justly regarded as a
changing of sides in the matter in question.”” Clinard, 46 S.W3d
at 184 (quoting Tenn. Bd. of Prof’l Resp., Formal Op. 89-F-118,
1989 W. 534365, *3 (1989)). Tennessee Formal Ethics Opinion
further stated that “[s]ubstantiality is present if the factua
contexts of the two representations are simlar or related.” Id. at
*1.

The three-step approach of Cdinard, however, is no |onger
relevant in light of the recent adoption of the Tennessee Rul es of
Pr of essi onal Conduct . Tenn. Sup. C. Rule 8, RPC 1.10(d) now
provi des an exact fornula for determ ning inputed disqualification.
Nevert hel ess, the prior approach does provide guidance as to the

nmeani ng of “substantially involved” in the context of new rule

3. Thi s approach was adopted from Schiessle v. Stephens,
717 F.2d 417, 420-21 (7th Gr. 1983).
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1.10(d).

If it is determned that the criteria of 1.10(d) have not been
satisfied, then a firm may avoid inputed disqualification under
Rule 1.10(c) by properly maintaining screening nechanisns to
prevent the flow of information fromthe disqualified attorney to
the attorneys representing the current client and by providing
witten notice to the disqualified attorney’s former client about
the circunstances that warranted the inplenmentation of screening
procedures. It is often difficult to determ ne whether a certain
screeni ng procedure has been effective to reduce the potential for
prejudicial msuse of client confidences in the context of a given
case. The Suprene Court in dinard provided a non-exhaustive |i st
of factors which provide guidance as to whether a screening
mechanismis effective. This list includes:

1) the structural organization of the lawfirmor office
i nvol ved,

2) the likelihood of contact between the “infected”
person and the specific attorneys and support personnel
involved in the present representation,

3) the existence of law firm or office rules which
prevent the “infected” person a) fromaccess to rel evant
files or other information pertaining to the present
litigation and b) fromsharing in the fees derived from
such litigation

Clinard, 46 S.W3d at 184. The court further stated that evidence

of these factors nust be “objective and verifiable.” Id. It nust
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al so be noted that Rule 1.10(c) requires, w thout exception, that
the former client be notifiedinwiting of the screening nmechani sm
that is in place and of the actions taken to conply with the rule.
If notice is not given, a firmshall be disqualified.

Di squalification under Rule 1.10(d)

The question of whether the Cochran Firm should be
di squalified under Rule 1.10(d) will be considered first as it is
a threshold determnation for whether a firm can avoid
di squalification under Rule 1.10(c). Determ ning what is neant by
the terms “substantially involved” is no sinple task given the | ack
of case law defining the term In fact, the Tennessee ethical
provisions did not contain this termuntil the recent adoption of
t he Rul es of Professional Conduct. However, the limted anmount of
gui dance that has been provided from prior decisions and ethical
opi ni ons of the Tennessee Suprene Court lead this court to believe
that Smth was “substantially involved” with the representation of
Al l state while working with MIls & Cooper. Therefore, the Cochran
Firmshoul d be disqualified fromfurther representation of Arlandus
Har vey.

The court bases its decision on several factors. Smth
represented Allstate’s Special Investigative Unit in nore than
twenty cases involving auto fraud while working with MIlls &

Cooper, including direct involvenent inthe case at bar. Smth had
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comuni cations with nunerous Allstate agents during this tine.
These conversations included discussions about investigations,
defense strategy, and trial planning. Smith al so conmuni cated with
Allstate’s expert witness, Richard Pacheco, who is a key expert
witness in the case at bar. Finally, although Smith clains that he
did not know what information was privileged, it is clear to the
court that Smith had access to privileged information contained in
the Harvey file as well as files of several other plaintiffs who
were involved in litigation with Al state.

G ven these factors alone, the Cochran Firm s representation
of Harvey is clearly adverse to Smith’'s representation of Allstate
inthe sanme | awsuit invol ving Harvey and simlar |awsuits invol ving
other plaintiffs. Mreover, the court feels that Smth’s direct
representation of Harvey, limted as it nay have been, clearly “can
be justly regarded as a changing sides in the natter in question.”
Thus, it is submtted that Allstate’s notion to disqualify the
Cochran Firm should be granted pursuant to Tenn. Sup. . Rule 8,
RPC 1.10(d).

Di squalification under Rule 1.10(c)

In the alternative, if Smth was not “substantially involved”
in the prior representation of Allstate in the case at bar, then
t he Cochran Firmshoul d still be disqualified on the basis of Tenn.

Sup. C. Rule 8, RPC 1.10(c). The Cochran Firm did not act
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reasonably to advise Smth's forner client, Allstate, inwiting of
the circunstances that warranted the inplenentation of the
screeni ng procedures, nor did it provide any notice of the actions
t hat had been taken to comply with Rule 1.10(c). Wile the court
appl auds the Cochran Firmfor continuing a screeni ng procedure that
had been created at another law firmin regard to another case,
Rule 1.10(c)(4) is clear. In order to overconme the appearance of
inpropriety and the consequences of inputed disqualification,
notice of the potential conflict and the steps taken to correct it
nmust be provided to the forner client.
Here, Smith joined the Cochran Firm in February of 2004

Al state |earned of this through its own research on Cctober 7,
2004. Despite the fact that Parke Morris knew of Smith’s prior
i nvolvenent in this case for over seven nonths, he did nothing to
notify Allstate. The plaintiff’s reliance on the agreenent that
was created between Mourris and Smith while working for Arnstrong
Allen is not enough to satisfy the rule that is clearly stated in
Rule 1.10(c)(4). Accordingly, it is recommended that Allstate’'s
notion to disqualify the Cochran Firmfrom further representation
of Arlandus Harvey be granted on this basis as well.

Respectfully submitted this 16th day of Decenber, 2004.

DI ANE K. VESCOVO
UNI TED STATES MAG STRATE JUDGE
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