IN THE UNI TED STATES DI STRI CT COURT
FOR THE WESTERN DI STRI CT OF TENNESSEE
VWESTERN Dl VI SI ON

UNI TED STATES OF AMERI CA
Pl aintiff,
VS. No. 04-20242 BV

CURTI S BYRD, JR.,

N N N N N N N N N

Def endant s.

ORDER DENYI NG DEFENDANT’ S MOTI ON TO PRODUCE ORI G NAL DOCUMENT
AND
REPORT AND RECOMVENDATI ON ON MOTI ON TO DI SM SS THE | NDI CTMENT

Before the court is the Decenber 21, 2004 notion of the
defendant, Curtis Byrd, Jr., requesting the court to order the
United States to provide the original uniform residential |oan
application that is the subject of this indictment. The notion was
referred to the United States Magistrate Judge for determ nation.
For the follow ng reasons the notionis denied, and it is therefore
recomrended that the notion to dism ss be denied.

In an indictnent returned by the grand jury on May 26, 2004,
Byrd was charged wi t h havi ng prepared a fraudul ent | oan application
and instructing the parties to the application to provide false
statenents to verify the information contained in the |oan
appl i cation. Byrd contends that the original |oan application

coul d not have been altered or added to after the signatures were



af fixed by the alleged victins inthis case and it is thus critical
that the original loan application be produced in order to
conpl etely excul pate him

If the original applicationis in the possession of the United
States, Byrd requests that the United States deliver it to him or,
in the alternative, that the case be dismssed for failure to
produce the original. In an effort to locate the original |oan
application, Byrd consulted with Postal Inspector, Steve Or, with
the perm ssion of Assistant United States Attorney, Tracy Berry.
Or was unable to |ocate the original

According to Byrd, the original application has been |ost,
m spl aced, m shandl ed, or otherw se becone unavail abl e t hrough no
fault of his owmn. Furthernore, Byrd clains that the United States
has had access to the docunent since the beginning of the case and
that the United States has failed to preserve this docunent or has
failed to take necessary steps to preserve it.

The United States contends that the copy that it provided to
Byrd was the only docunent that was ever within the government’s
possessi on, custody, and control. The governnment clainms that the
docunent Byrd seeks was neither requested nor produced during the
grand jury investigation. It is the belief of the United States
that the | oan originator possesses the docunent sought by Byrd.

If the United States does not possess the original application



requested, then it would be futile for the court to conpel the
United States to produce what it does not have. Byrd has provided
no evi dence to prove the governnment failed to preserve the origi nal
application or that the original was ever in the possession of the
United States. Mreover, the United States has indicated who it
believe is in possession of this docunent. Byrd can retrieve the
docurment from the party who possesses it by way of subpoena or
ot herw se. Accordingly, Byrd's notion is denied, and it is
recommended that Byrd s notion to dismss be denied.

IT 1S SO ORDERED this 5th day of January 2005.

DI ANE K. VESCOVO
UNI TED STATES MAG STRATE JUDGE



