IN THE UNI TED STATES DI STRI CT COURT
FOR THE WESTERN DI STRI CT OF TENNESSEE
WESTERN DI VI SI ON

H LTON HOTELS CORPORATI ON and
PROMUS HOTEL CORPORATI ON,

Pl aintiffs,

VS. No. 00-2852- GV
LI SA DUNNET, JAMES EVANS,

JACK FERGUSON, JOHN LAVI N,
STEPHEN PLETCHER, MARGARET ANN
RHOADES, DI CK TRUEBLOOD, and
TERRY RAYMOND

N N N N N N N N N N N N N N

Def endant s.

ORDER GRANTI NG | N PART DEFENDANTS MOTI ON TO MODI FY SCHEDULI NG
ORDER AND TO COMPEL PLAI NTI FFS TO REDESI GNATE, PREPARE, AND
PRODUCE FOR DEPOSI TI ONS THEI R RULE 30(b) (6) W TNESSES

This is a declaratory judgnent action brought by Hilton Hotels
Corporation and Pronus Hotel Corporation to determne the validity
of the cancellation of certain “underwater” stock options held by
t he defendants, eight forner executives of Pronus. The options
were canceled as a condition of Pronmus’ nerger with Hilton on
Novenber 30, 1999. The defendants have counterclainmed for the
val ue of the options.

Presently before the court is the January 28, 2002 notion of
t he defendants to conpel Hilton to conply with Rul e 30(b)(6) of the
Federal Rules of Civil Procedure and produce corporate w tnesses

prepared to testify about designated nmatters. In addition, the



defendants request an extension of the discovery deadline to
conplete the 30(b)(6) depositions.? It is the position of the
defendants that Hilton failed to conply with Rule 30(b)(6) by
restricting the tinme and place of the depositions, by failing to
desi gnate persons know edgeabl e about the topics listed in the
deposition notice, and by failing to adequately prepare the
desi gnat ed deponents. This notion was referred to the United
States Magi strate Judge for determ nation. For the reasons that
follow, the notion is granted in part and denied in part.

As part of the discovery in this case, the defendants, on
August 10, 2001, noticed a Rul e 30(b)(6) deposition of Hilton. The
deposition notice identified seven specific areas of inquiry to be
delved into at the 30(b)(6) deposition. |In accordance with Rule
30(b)(6), H lton designated seven individuals as persons who woul d
testify on behalf of Hlton as to the specified topics. The
speci fic topics which the defendants enunerated for deposition and
the correspondi ng witnesses designated by Hilton are as foll ows:

(1) The substance and circunstances of the Promnmus Hotels

Cor porati ons Conpensation Commttee neetings that led to

t he proposal of a three-year extension of stock options
for specified enpl oyees.

Y1n their notion, the defendants al so requested an extension
of the dispositive notion deadline. On February 21, 2002, the
district court granted an extension through March 15, 2002, and
therefore the request for an extension is noot. Any further
ext ensi ons nust be obtained fromthe district court.
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Dale F. Frey and Ronald Terry

(2) The substance and circunstances of the Board of
Directors neetings that led to the ratification of the
t hree-year extension of stock options proposed by the
Conmpensation Comm ttee.

Kevin Kern
(3) The factors wutilized by HIlIton and Promus in

extingui shing the stock options that were subject to the
3-year extension granted by Promus Hotels Corporation,

Nor man Bl ake and J. Kendal | Huber
(4) The policies, procedures, opinions and practices
that Hlton relied upon to support the contention that

Hlton was free to term nate all outstandi ng “underwater”
options w thout conpensating for them

Nor man Bl ake and J. Kendal | Huber
(5 Hlton s policies, procedures, and practices wth
respect to non-party underwat er opti on-hol ders del i neat ed
i n the nenoranda of 3/26/99 and 3/30/99, after the nerger
of PHC and Hilton.
Mol Iy McKenzie Swarts
(6) The identification of all or al or witten
comuni cations that the corporations, through their
officers, engaged in with regard to cancellation of
underwat er options upon the merger of PHC & Hilton.
St ephen Bol | enbach and J. Kendal | Huber
(7) Al other circunstances that relate in any way to
the existence and cancellation of underwater stock
opti ons.
J. Kendal | Huber
(Defs.’” Point and Authorities, Exs. 1 and 2; Pls.” Mem in Qpp. at
5-6.) I n summary, Huber was designated to testify on topics 3, 4,

6, and 7, Blake on topics 3 and 4, Bollenbach on topic 6, Frey and



Terry on topic 1, Kern on topic 2, and Swarts on topic 5.

Before filing the present notion to conpel on January 28,
2002, the defendants scheduled and took Huber’s deposition on
Cct ober 5, 2001, Bollenbach’s deposition on COctober 18, 2001, and
Frey’s deposition on Decenber 18, 2001. At the tine the notion was
filed, three nore depositions of the designated 30(b)(6) w tnesses
- Bl ake, Frey, and Terry - were schedul ed for January 29, 2002, and
February 1, 2002. Bl ake cancel ed his deposition on the eve of the
February 1, 2002 di scovery cutoff because of a conflict.

Hilton does not oppose a brief extension of the discovery
deadline to allow the defendants to conplete the 30(b)(6)
depositions of Frey and Terry whose schedules did not permt the
def endants the full seven hours of deposition as permtted under
the rules. (Pls. Mem in Qop. at 2-3.) 1In addition, Hlton does
not oppose an extension to permt the defendants to depose Bl ake
who cancel ed his deposition at the last mnute. (1d.) Therefore,
to the extent the notion pertains to the 30(b)(6) depositions of
Frey, Terry, and Bl ake, the notion to extend t he di scovery deadl i ne
to take and/or conplete the depositions of these designees is
gr ant ed.

In their notion, the defendants nake no nention of any
problems with Hiltons 30(b)(6) designees Kevin Kern and Mlly

McKenzie Swarts. In its response, Hilton points out that Kern was



deposed and testified fully as to the topic for which he was
offered. (Pls. Mem in Opp. at 11.) There is nothing in the record
to indicate that his testinony was inadequate. Hilton further
poi nts out that the defendants el ected not to depose Swarts. (Id.
at 12.) Therefore, to the extent the notion pertains to these two
designees, it is denied.

Thus, the only issues before the court concern the 30(b)(6)
deposition testinony of Huber, Bollenbach, and Frey. Huber was
deposed by the defendants on Cctober 5, 2001, for seven hours;
Bol | enbach was deposed on Cctober 18, 2001 for nearly seven hours;
and Frey was deposed on Decenber 18, 2001, for several hours.

The defendants first insist that Huber’s deposition was taken
solely as a fact witness and further insist that they should be
al | oned t o depose Huber again as a 30(b)(6) w tness. In opposition,
Hi | ton argues that anot her deposition of Huber woul d be duplicative
in that his testinony would be identical to that already given
Hi I ton of fered Huber as a 30(b)(6) deponent at the sane tinme Huber
was deposed as a fact w tness.

A Rul e 30(b)(6) deponent testifies as to the know edge of the
corporation and the corporations’ subjective beliefs and opinions
and interpretation of documents and events. U S. v. Taylor, 166
F.R D 356, 360 (MD.N.C. 1996). A fact witness, on the other

hand, testifies as to his individual know edge and gives his



personal opinions. The 30(b)(6) deponent’s “testinony nust be
di stinguished from that of a ‘nere corporate enployee’ whose
deposition is not considered that of the corporation and whose
presence nust be obtained by subpoena.” Id. (citing 8A Wight,
MIller & Marcus 8 2103 at 36-37). \VWhile the two are simlar in
many respects, they differ in others. A person can be both a fact
wi tness and a 30(b)(6) wtness. Rul e 30(b)(6) expressly states
that it does not preclude a deposition by any other procedure.
“Thus, a party who wi shes the deposition of specific officer
may still obtainit . . . .” 8A Wight, MIler & Marcus 8§ 2103 at
36.) Moreover, the 30(b)(6) deposition only counts as one
deposition even though nore than one person may testify. Fed. R
Cv. P. 30(a)(2)(A) Advisory Commttee Comments, 1993 Amendnents.
Based on the record before the court, the court does not find that
a fact wtness deposition of Huber would be duplicative.
Accordingly, the defendants are entitled to conduct separate
depositions of Huber, one as a fact wtness, which they have
al ready conpl eted, and one as a 30(b)(6) w tness.

Addi tional |y, based on questions asked during t he depositions,
t he defendants are concerned that Huber, Boll enbach, and Frey were
i nproperly designated as 30(b)(6) w tnesses and were unprepared to
answer questions on the topics for which they were offered as

W t nesses. Hilton does not deny that it has an obligation to



provi de knowl edgeabl e persons, adequately prepared totestify asto
the topics specified by the defendants in the 30(b)(6) deposition
notice. (Pls. Mem in Qpp. at 8). See FDICv. Butcher, 116 F. R D.
196, 199 (E.D. Tenn. 1986) (hol ding that a corporation nust make a
good-faith effort to designate persons having know edge of the
matter sought and to prepare those persons); Marker v. Union
Fidelity Life Ins. Co. , 125 F.R D. 121, 128 (MD.N.C
1989) (recognizing that Rule 30(b)(6) requires a corporation not
only to produce persons to testify with respect to the designated
matters, but also to prepare themso that they may gi ve conpl ete,
know edgeabl e, and bi nding answers on behal f of the corporation).
H lton maintains that it has satisfied its obligations under Rule
30(b)(6) by offering the fornmer General Counsel of Promus who
participated in the negotiations regarding cancellation of the
options, the CEO of Hilton who negotiated the deal in which the
options were canceled, and one of the directors of Promus who
chaired the Conpensation Commttee and signed the resolution
extending the exercise of underwater options, and that all were
adequat el y prepar ed.

As former general counsel of Pronus, Huber negotiated the
merger on behalf of Pronus directly with Bollenbach, the CEO of
Hilton, and he communicated directly with Bollenbach about the

cancel l ati on of the stock options. Cearly, Huber is know edgeabl e



about the factors, policies, procedures, and practices which Pronus
and Hilton relied on in cancelling the stock options, the
ci rcunstances surrounding the cancellation, and comunications
concerning the cancellation, the topics for which he has been
offered as a wtness. | ndeed, the court cannot fathom a nore
appropriate witness on these topics. According to the affidavit of
John CGolwen, attorney for Hlton, he net and conferred wth Huber
for four hours before his deposition, provided Huber four to five
boxes of docunents to review, and conferred wi th Huber by tel ephone
on two other occasions to prepare Huber for his deposition. In
light of the tinme spent preparing and Huber’s answers during his
fact deposition, the court finds Huber was properly designated and
adequat el y prepar ed.

Simlarly, as CEO of Hlton at the tine of the negotiations
for the nmerger and the actual nerger, Bollenbach would be the
per son nost know edgeabl e on behal f of Hi|lton about conmunicati ons
Wi th respect to the cancell ation of the underwater options upon the
nmerger. He was the person on behalf of Hilton that actually made
the oral conmunications. Bollenbach candidly admtted in his
deposition, however, that he did not nmake an adequate search for
and review of witten comuni cations on the subject. Even though
Bol | enbach was not conpletely prepared, Huber nmay be. Huber was

offered as an additional wtness on this topic and his Rule



30(b) (6) deposition has not been taken. Thus, Boll enbach’s parti al
unpr epar edness i s not sanctionabl e.

Frey was fornmerly a nmenber of the Board of Directors of Pronus
and the forner Chairman of the Conpensation Conmmittee of the Board
of Directors of Pronus. As Chairman, he signed the Committee
resol uti on which granted the CEO of Pronus the right to extend the
tinme to exercise options. He actually attended the neetings that
led to the extension of the option exercise period. Again, it is
difficult to i magi ne anyone nore appropriate to testify about the
comrittee neetings which led to the proposal of the three-year
extension of the options. Frey testified that he spent thirty
m nutes preparing for the deposition and reviewed two docunents.
Gven the limted scope of the subject for which his testinony was
of fered and the conpleteness of his answers, the court finds his
preparation to be adequate.

Havi ng revi ewed t he depositi ons of Huber, Bol | enbach, and Frey
in their entirety and having considered the argunents of counsel,
the court finds that Huber, Bollenbach, and Frey have been
appropriately designated as 30(b)(6) deponents for H lton for the
areas of inquiry set forth in the notice and that Huber and Frey
wer e adequately prepared. Accordingly, the defendants’ request to
conpel Hilton to redesignate is denied. Because Bol | enbach,

according to his own adm ssions, had not adequately searched for



and reviewed witten communications, the defendants will be al | owed
to redepose Bol | enbach for three nore hours.

IT IS THEREFORE ORDERED that the discovery deadline is
extended to March 29, 2002, for the sole purpose of conpleting the
depositions of Frey and Terry, deposing Bl ake, deposi ng Huber as a
30(b)(6) w tness, and redeposing Boll enbach as a 30(b)(6) wtness
for three nore hours. Hilton is cautioned to adequately prepare
Bol | enbach. The defendants are cautioned not to exceed the
duration | engths inposed by the rules and this order. Sanctions
are deni ed.

IT 1S SO ORDERED this 15th day of March, 2002.

DI ANE K. VESCOVO
UNI TED STATES MAGQ STRATE JUDGE
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