IN THE UNI TED STATES DI STRI CT COURT
FOR THE WESTERN DI STRI CT OF TENNESSEE
VWESTERN Dl VI SI ON

JOHNNY JOHNSQON,
Pl aintiff,
VS. No. 03-2432-V

MEMPH S CI TY SCHOQOLS,

N N N N N N N N N

Def endant .

ORDER GRANTI NG DEFENDANT' S MOTI ON FOR SUMVARY JUDGVENT

The plaintiff, Johnny Johnson, a sixty-six year old African-
American mal e, sued (“Menphis City Schools”) alleging retaliation
in violation of Title VIl of the Cvil R ghts Act of 1964, as
anmended, 42 U S.C. § 2000e et seq. (2003).1 The parties have
consented to trial before the United States Magistrate Judge
pursuant to 28 U.S.C. 8 636(c). Now before the court is a notion
filed by Menphis City Schools for summary judgnent. For the reasons
that follow, Menphis Cty Schools’ notion for summary judgnent is

gr ant ed.

1. Al t hough Johnson exhausted a clai m pursuant to the Age
Di scrimnation in Enpl oynent Act of 1967, 29 U.S.C. 8§ 621 et seq.
(ADEA), he did not assert an ADEA claimin his conplaint and the
ni nety-day period for bringing such a claimhas expired.
Accordingly, the only claimin this case is the Title VII
retaliation claim



UNDI SPUTED FACTS

For the purposes of this notion, the court finds that the
followi ng facts are undi sputed.? Beginning in 1991, Johnson began
wor ki ng as a substitute teacher for Menphis Gty Schools. 1n 1992,
Johnson applied for full-tine position as a research evaluator with
Menphis City Schools, but Menphis City Schools declined to offer
himthe position (Pl.’ s Dep. at 122-23.) He subsequently filed an
Equal Enpl oyment Cpportunity Conplaint with the EECC al | egi ng t hat
Menphis City Schools had discrimnated against himby failing to
hire himin violation of Title VII. (1d.) The EEOCC determ ned t hat
Johnson’s claim was wthout nerit and dismssed the charge.
(Def.’s Mot. for Sutm J. at Ex. C.) Johnson then filed suit with

the U S. District Court, but the suit was dism ssed on the nerits.?

2. The court’s task in discerning which facts are di sputed
by Johnson is nmade sonmewhat onerous by Johnson’s failure to abide
by the local rules of the district. Local Rule 7.2(d)(3) provides
that the “opponent of a notion for summary judgnment who di sputes
any of the material facts upon which the proponent has relied
pursuant to subsection (2) above shall respond to the proponent’s
nunber ed desi gnations, using the correspondi ng serial nunbering,
both in the response and by affixing to the response copi es of
the precise portions of the record relied upon to evidence the
opponent’s contention that the proponent’s designated materi al
facts are at issue.” Here, the court is unable to find in
Johnson’ s notion any nunbered designations disputing any of the
facts set forth by Menphis Cty Schools. As such, the court nust
assunme that the facts set forth by Menphis City Schools in its
notion are undi sputed by Johnson.

3. It should be noted that Johnson has previously brought
Title VII or ADEA suits agai nst The University of Menphis (No. 03-
2433-JDB/ dkv (dism ssed 7/13/04)), FedEx (02-2991-BBD (sunmary
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(Pl.s Dep. at 123.) During this tinme, Johnson continued to work
as a substitute teacher

On Novenber 28, 1993 Janes Sandri dge, the Assistant Principal
at Ral ei gh Egypt Hi gh School, sent a letter to the D vision of
Personnel Services of Menphis Cty Schools stating that students
had conpl ai ned about the in-classroom conduct of Johnny Johnson.
(Foster Aff., Def.’s Mot. for Summ J. at Ex. B.) Several students
stated that Johnson had told themthat he had killed forty people
as a “hit man” and that he had “voo-doo dolls and needles” to
correct behavior. (ld.) A sixteen year old girl reported that
Johnson asked her if he could father her children. (1d.) After
this incident, Johnson was told not to accept further assignnments
as a substitute teacher until further notice was given to him by

t he personnel office. (1d.) Johnson denies that he ever made the

judgnent for defendant granted June 15, 2004)), Mdtown Mental
Health (02-2990-DKV (sumrmary judgnent for defendant Feb. 20,
2004)), Carrier Corporation (No. 98-2194-Tu/ A (sumrary judgnent for
def endant granted Apr. 5, 1999)), the University of Menphis (No.
95-2894-T/B (dism ssed May 14, 1996)), Shelby State Community
Col | ege (No. 94-2350- A (sumary judgnent for defendant granted Mar.
16, 1995)), Shelby County (No. 92-2470-A (judgnent for defendant
Cct. 14, 1993)), the Regional Medical Center (No. 92-2756-H B
(summary judgnent for defendant granted July 16, 1993)), and the
State Technical Institute (No. 91-2597-H B (summary judgnent for
def endant granted Cct. 14, 1992)) in this district. Except for the
case against Carrier Corporation, where the plaintiff was fired
after engaging in a physical confrontation with another enpl oyee,
each of the plaintiff’s other discrimnation clains involve
failures to hire. Furthernore, Johnson currently has other
enpl oynment discrimnation |lawsuits pending in federal court.
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statenents contained inthe letter witten by Sandridge and cl ai ns
that the charges were never proven to be true. (Def.’s Mt. for
Summ J. § 6.)

Despite Menphis City School s’ request that Johnson not accept
future assignnments, Johnson continued working as a substitute
teacher until the mddle of 1994 when he decided not to return to
wor k because of fear for his safety. (Pl.’s Resp. to Def.’s Mot.
for Sutmtm J. at VII-VIII.) After voluntarily | eaving his position,
Johnson filed for wunenploynment benefits. These benefits were
deni ed on August 31, 1994, because it was determ ned that there was
wor k avail abl e despite Johnson’s refusal to accept assignnents.
(Def.”s Mot. for Summ J. at 3, n.3.) Al t hough Menphis City
Schools’ records do not indicate that Johnson worked as a
substitute in 1995 or 1996, Johnson clainms to have resigned in
1996. (1d.)

On Decenber 26, 2001, Johnson applied for re-enploynment as a
substitute teacher with Menphis City Schools. (Foster Aff., Def.’s
Mot. for Sunm J. at Ex. A.) Hi s application was deni ed on January
18, 2002 by Janmes Foster, the coordinator in the D vision of
Personnel Services. (Foster Aff., Def.’s Mdt. for Sunm J. at Y 3-
5.) Foster explained in a sworn affidavit that after review ng
Johnson’ s personnel file, which included the allegations in the

letter sent to the personnel office by James Sandri dge, he was not



willing to recormend Johnson as a substitute teacher for Menphis
City Schools. (1d.) Foster also avows, and it is not disputed by
Johnson, that when he nmade his decision, he “had no know edge t hat
M . Johnson had previously sued the Menphis City Schools.” (1d.)

After receiving Foster’s letter denying his application,
Johnson filed a charge with the Equal Enploynment Qpportunity
Comm ssion on April 9, 2003, alleging that Menphis Cty School s had
failed to hire himin retaliation for filing previous charges of
discrimnation in 1992, as well as the unenploynent benefits
awsuit in 1996. (D sm ssal and Notice of Rights, Conpl.) the EECC
i ssued to Johnson a Dismssal and Notice of Rights to sue on My
29, 2003. (Id.) Thereafter, Johnson brought this suit against
Menphis City Schools on June 9, 2003, in the US. Dstrict Court
for the Western District of Tennessee. (1d.)

ANALYSI S

As grounds for summary judgnent, Menphis Cty Schools first
asserts that Johnson is unable to establish a prinma facie case of
retaliation under Title VII. Johnson concedes that he has no
direct evidence of retaliation, stating in his deposition that he
has “no hard facts, concrete evidence, other than what [he]
perceive[s] to be the case.” (Pl.’s Dep. at 130-31.) Thus, as
Menphis Gty Schools argues, in order to prove unlaw ul

retaliation, Johnson nust establish a prima facie case under the



McDonnel | - Dougl as franmewor K. Menphis City Schools clains that
Johnson is unable to nake out a prima facie case because there is
no causal connection between Johnson’s 1992 di scrim nation | awsuit
and Menphis Gty Schools’ s 2002 enploynent action. Johnson, in
response, contends that his previous EECC filings agai nst Menphis
City Schools do provide a causal connection as to why he was not
hired.

Even if Johnson is able to establish a prima facie case of
retaliation, Menphis Gty Schools naintains that there was a
| egitimate nondi scrimnatory reason for its actions. According to
Menphis City Schools, Janes Foster reasonably relied on the
i nformati on contained in Johnson’s record in nmaking his decision
not to extend an offer to Johnson for a position as a substitute
teacher. Johnson contends that the information in his personne
file was never found to be true and shoul d not have been consi dered
during the hiring process.

Finally, Menphis City Schools clains that Johnson cannot
establish that Menphis City Schools’s hiring decision was a nere
pretext for purposeful discrimnation. To support its contention,
Menphis Gty Schools points out that Johnson has conme forward with
no evi dence to suggest that Menphis Gty Schools’ decision not to
hire Johnson was based on anything nore than an exam nation of

Johnson’s personnel file. Johnson again contends that the



information in his file was unsubstanti at ed.

Johnson argues that the notion for sumary judgnent shoul d be
denied for two reasons. He first argues that Menphis City School s
failed to conply with Local Rule 7.2 in filing its notion for
sumary judgnment. Local Rule 7.2(d)(2) provides that the proponent
of a motion for summary judgnent “shall designate in the
acconpanyi ng nmenorandumby seri al nunbering each material fact upon
whi ch the proponent relies in support of the notion and shall affix
to the menorandum copies of the precise portion of the record
relied upon as evidence of each material fact.” On pages two,
three, and four of Menphis Cty Schools’ nenorandumin support of
it’s notion, Menphis City Schools lists fourteen (14) statenents of
mat eri al fact. Additionally, Menphis Cty Schools cites to an
attached exhibit followng each fact. This is clearly in
conpliance with local rule 7.2. Therefore, Johnson’s argumnent that
the notion should be deni ed because Menphis City Schools has not
conplied with Rule 7.2 is meritless.

Johnson’ s second argument is that Menphis City Schools has
failed to conply with the Federal Rules of G vil Procedure
regardi ng the use of depositions. This argunent is not well taken
either. It appears to the court that Johnson has m sinterpreted
the rules. Johnson clains that under Rules 32 and 30(a)(2)(C) a

party may not use a deposition of a person who at the tinme of the



deposition was not represented by counsel in support of a notion
for summary judgnent. That is not what the Rules provide. Thus,
Johnson’ s deposition will be considered when ruling on this notion
for summary judgnent.

A. Summary Judgnent St andard

Under Fed.R G v.P. 56(c), summary judgnment is proper “if the
pl eadi ngs, depositions, answers to interrogatories, and adm ssions
on file, together with the affidavits, if any, show that there is
no genui ne issue as to any material fact and that the noving party

is entitled to a judgnment as a matter of |aw LaPointe v. United
Aut owor kers Local 600, 8 F.3d 376, 378 (6th Gr. 1993); Gsborn v.
Ashl and County Bd. of Alcohol, Drug Addiction and Mental Health
Servs., 979 F.2d 1131, 1133 (6th Cr. 1992)(per curiam. The party
that noves for summary judgnent has the burden of show ng that
there are no genuine issues of material fact at issue in the case.
LaPointe, 8 F.3d at 378. This nay be acconplished by pointing out
to the court that the nonnoving party | acks evidence to support an
essential elenent of its case. Barnhart v. Pickrel, Schaeffer &
Ebeling Co., 12 F.3d 1382, 1389 (6th Cr. 1993).

In response, the nonnoving party nust present “significant
probative evidence” to denonstrate that “there is [nore than] sone

nmet aphysi cal doubt as to the material facts.” Moore v. Philip

Morris Co., 8 F.3d 335, 339-40 (6th Cr. 1993). “[ Tl he nere
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exi stence of sone all eged factual dispute between the parties will
not defeat an otherw se properly supported notion for sumrary
judgnment; the requirenent is that there be no genuine issue of
material fact.” Anderson v. Liberty Lobby, Inc., 477 U S. 242
247-48 (1986).

In deciding a notion for summary judgnent, “this court nust
determ ne whet her ‘the evidence presents a sufficient di sagreenent
to require submssion to a jury or whether it is so one-sided that
one party nust prevail as a matter of law.’” Patton v. Bearden, 8
F.3d 343, 346 (6th GCr. 1993)(quoting Anderson, 477 U. S at
251-53). The evidence, all facts, and any inferences that nmay
perm ssibly be drawn from the facts nust be viewed in the |ight
nost favorabl e to the nonnoving party. Mtsushita El ec. I ndus. Co.
v. Zenith Radio Corp., 475 U. S. 574, 587 (1986). However, “[t]he
nere existence of a scintilla of evidence in support of the
plaintiff's position will be insufficient; there nust be evidence
on which the jury could reasonably find for the plaintiff.”
Anderson, 477 U.S. at 252. Finally, a district court considering
a notion for summary judgnent nay not weigh evidence or nake
credibility determ nations. Adans v. Metiva, 31 F. 3d 375, 378 (6th

Gir. 1994).

B. Pri ma Facie Case of Retaliation




To prevail on a retaliatory discharge claimunder Title VII,
a plaintiff nust prove: (1) that the plaintiff engaged in an
activity protected by Title VII; (2) that the defendant had
know edge of the plaintiff’s exercise of protected rights; (3) that
t he defendant thereafter took an enpl oynent action adverse to the
plaintiff; and (4) that a causal connection existed between the
protected activity and the adverse enploynent action. Nguyen v.
City of develand, 229 F.3d 559 (6th G r. 2000). Menphis Cty
School s argues that there i s no causal connection between Johnson’s
1992 discrimnation suit and the denial of Johnson’s 2002
application for a position as a substitute teacher.

As a prelimnary matter, it is necessary to address
whet her Johnson’s activities are protected by Title VIl and thus
relevant to this notion. 42 U S.C. § 2000e-3 states that it shal
be wunlawful for an enployer to discrimnate against any
“applicant[] for enploynent . . . because he has opposed any
practice made an unl awful enploynent practice by this subchapter

or because he has made a charge, testified, assisted, or
participated in any manner in an investigation, proceeding, or
hearing wunder this subchapter.” Johnson <clains that the
unenpl oynment benefit action that was filed in 1996 is rel evant
because there is a causal connection between the filing of that

conpl aint and Menphis City School s’s reason for not hiring Johnson
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in 2002. However, an unenploynment benefit action is not an action
arising under 42 U . S.C. 8 2000e et. seq. Thus, by filing the 1996
| awsui t, Johnson was not engaged in a protected Title VII activity
and it therefore cannot be considered in Johnson’s claim for
retaliation. There is no dispute that Johnson’s 1992 di scrim nation
suit is relevant. Thus, the 1992 | awsuit forns the only basis for
his retaliation claim

To validate its assertion that there is no causal connection
bet ween Johnson’s 1992 discrimnation suit and Menphis City
School s’ refusal to hire Johnson in 2002, Menphis Cty Schools
points out that there is not sufficient tenporal proximty between
the protected activity in 1992 and the hiring decision in 2002 to
inmpute a retaliatory notive to Menphis City Schools. Menphis City
Schools also relies on the fact that Johnson does not have a
scintilla of evidence to suggest a causal connection between the
two events.

To establish a causal connection between the 1992
di scrimnation suit and Menphis Cty Schools’ hiring decision in
2002, Johnson “nust produce sufficient evidence from which an
inference could be drawn that the adverse action would not have
been taken had the plaintiff not J[undertaken the protected
activity.]” Nguyen v. City of Ceveland, 229 F.3d 559, 563 (6th

Cr. 2000). “Although no one factor is dispositive in establishing
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a causal connection, evidence that defendant treated the plaintiff
differently fromsimlarly situated enpl oyees or that the adverse
action was taken shortly after the plaintiff’s exercise of
protected rights is relevant to causation.” 1d. Wen the proximty
bet ween the protected activity and t he adverse enpl oynent actionis
“acutely near in time, that close proximty is deened indirect
evi dence such as to permit an inference of retaliation to arise.”
DiCarlo v. Potter, 358 F.3d 408, 421 (6th Cir. 2004.)

Here, Johnson provides no direct evidence of a causal
connection between the protected activity in 1992 and the events of
2002. At  Johnson’s own deposition regarding the matter of
retaliation, Johnson stated, “1I want to go on the record of sayi ng,
| have no hard facts, concrete evidence, other than what | perceive
to be the case.” (Pl.’ s Dep. at 131.) Johnson’s own perception is
not sufficient evidence to raise an inference that Menphis Cty
Schools failed to rehire Johnson in 2002 in retaliation for the
discrimnation suit filed by Johnson in 1992. |n addition, Johnson
has not attached any evidence to his response to Menphis Cty
School s’s notion that supports his position. The itens that
Johnson has presented to the court nerely set forth the undi sputed
facts and do nothing to raise an inference of retaliation.

Additionally, there is no tenporal proximty between the two

events that woul d suggest a causal connection. The two events are
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separated by ten years. The Sixth Crcuit has been unwilling to
find a causal connection through tenporal proximty in cases where
t here has been nore than two nont hs between the protected activity
and t he adverse enpl oynent action. Hafford v. Seidner, 183 F. 3d 506
(6th Cir. 1999); Cooper v. City of NN O nstead, 795 F.2d 1265 (6th
Cir. 1986)(holding that a four nonth gap between the protected
activity and the adverse enploynent action was insufficient to
support an inference of retaliation). Accordingly, the court cannot
find an inference of retaliation based on the length of tine
between the two events in this case.

Because Johnson lacks the evidence to support a causal
connection between his 1992 discrimnation suit and Menphis Gty
School s’ decision not to rehire him Johnson cannot establish an
essential elenment of a prima facie case for a Title VIl claim of
retaliation. Consequently, sumary judgnment is proper on this
basi s al one.

C. Leqgi ti mat e, Non-di scrimnatory Reason for Menphis dty
School s’ s Deci si on

Assum ng arguendo that Johnson is able to establish a prim
facie case of retaliation, the burden of production shifts to
Menphis Gty Schools to articulate alegitimte, non-di scrimnatory
reason for its decision not to rehire Johnson. MDonnall Dougl as

Corp. v. Geen, 411 U.S. 792 (1973). Menphis Cty Schools clains
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t hat Johnson was not rehired because of the information contained
in his personnel file relating to his m sconduct while acting as a
substitute teacher for Menphis City Schools in the early 1990's.
Johnson has cone forth with no evidence to rebut this claim
Accordingly, the court finds that Menphis Gty Schools has net its
burden of articulating a legitimate, non-discrimnatory reason for
its enpl oynment decision. Thus, Menphis City Schools is entitled to
summary judgnent unless Johnson can show that this reason was a
nere pretext for retaliation.

D. Menphis City Schools's Decision VWas Not a Pretext for
Di scrim nation

Because the court finds that Menphis City Schools can
establish a legitimate, non-di scrimnatory reason for its decision
not to rehire Johnson, the burden shifts back to Johnson to show by
a preponderance of the evidence that Menphis Cty Schools’s
decision was a pretext for retaliation “by establishing that the
proffered reason: 1)has no basis in fact; 2)did not actually
notivate the adverse action; or 3)was insufficient to notivate the
adverse action.” Abbott v. Crown Mtor Conpany, 348 F.3d 537, 542
(6th GCr. 2003). To neet this burden, Johnson clains that the
i nformati on considered by Foster in his hiring decision was never
proven to be true. He further clains that the accusations should

have been taken off his record ten years ago and that the only
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reason that it was left on his record was to prevent him from
obtaining a future position with Menphis Gty Schools. The court
finds this claimto be unsubstantiated as Johnson has presented
nothing to the court, other than his own opinion, to suggest that
Menphis City Schools inproperly maintained Johnson’s enpl oynent
record in an attenpt to di scourage future enploynent. Furthernore,
James Foster, the person who reviewed Johnson’s file and was in
charge of hiring decisions, asserted in a sworn affidavit that he
had no know edge that Johnson had previously sued Menphis City
School s.

Even if the accusations contained in Johnson's record were
never proven to be true, Janmes Foster and Menphis City Schools
acted reasonably in relying on the information contained in
Johnson’s record. Johnson has not shown the court any evidence
whi ch suggests that Menphis City School s was notivated by anyt hi ng
other than what was contained in Johnson’s personnel file in
reaching its decision not to rehire him Agai n, Johnson only
relies on what he perceives the case to be, which is sinply not
enough to prove by a preponderance of the evidence that the real
reason for Menphis City School s’ deci sion was based on retaliation.
Where no evidence is presented to the support Johnson’s contrary
position, reasonable jurors could not differ as to the proffered

reason for Menphis City School s’ deci sion.
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CONCLUSI ON

Wien viewng the evidence in a light nost favorable to the
plaintiff, this court finds that no genuine i ssues of material fact
exist with respect to whether Johnson was not rehired in
retaliation for filing a discrimnation suit against Menphis City
School s sone ten years before. Moreover, this court finds that
Johnson has produced no evidence to support a claimfor Title VII
retaliation. Therefore, Menphis Cty Schools is entitled to a
judgnment as a matter of law.  Accordingly, Menphis Gty School s’
nmotion for summary judgnment is granted.

Anot her issue to be addressed is whether plaintiff should be
al l owed to appeal the court’s detail ed order granting the def endant
summary judgnment and closing the case in forma pauperis.
Twenty-eight U.S.C. 8§ 1915(a)(3) provides that an appeal nay not be
taken in forma pauperis if the trial court certifies in witing
that it is not taken in good faith.

The good faith standard is an objective one. Coppedge V.
United States, 369 U S. 438, 445 (1962). The sane consi derations
that | ead the court to grant summary judgnment and di sm ss this case
al so conpel the conclusion that an appeal would not be in good
faith.

It is therefore CERTIFIED, pursuant to 28 U.S.C. 8§ 1915(a) (3),

that any appeal in this matter by plaintiff is not taken in good
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faith and plaintiff may not proceed on appeal in forma pauperis.

The Sixth Circuit Court of Appeals' decisions in MGore v.
Wigglesworth, 114 F.3d 601 (6th Cr. 1997), and Floyed v. United
States Postal Service, 105 F.3d 274 (6th G r. 1997), apply to any
appeal filed by the plaintiff in this case.

If plaintiff files a notice of appeal, he nust pay the entire
$105 filing fee required by 28 U. S. C. 88 1913 and 1917. The entire
filing fee nust be paid within thirty days of the filing of the
notice of appeal. By filing a notice of appeal the plaintiff
becones liable for the full anbunt of the filing fee, regardl ess of
t he subsequent progress of the appeal. |If the plaintiff fails to
conply with the above assessnent of the appellate filing fee within
thirty days of the filing of the notice of appeal or the entry of
this order, whichever occurred l|ater, the district court wll
notify the Sixth Crcuit, which will dismss the appeal. |If the
appeal is dismssed, it wll not be reinstated once the fee is
paid. MGCore, 114 F.3d at 610.

I T 1S SO ORDERED this 1st day of Decenber, 2004.

DI ANE K. VESCOVO
UNI TED STATES MAG STRATE JUDGE
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