IN THE UNI TED STATES DI STRI CT COURT
FOR THE WESTERN DI STRI CT OF TENNESSEE
WESTERN DI VI SI ON

ONEBEACON | NSURANCE COVPANY,
Successor in interest to CQU

| nsurance Conpany and Anerican
Enpl oyers’ | nsurance Conpany,

Plaintiff,

VS. No. 00-2815-V
VH TEHAVEN GOLF COURSE, L.L.C
G L. LEONARD and RANDALL
LEONARD, SR., and THE ST. PAUL
FI RE AND MARI NE | NSURANCE CQO. ,

N N N N N N N N N N N N N N N

Def endant s.

ORDER DENYI NG THE MOTI ONS OF DEFENDANT
ST. PAUL FI RE AND MARI NE | NSURANCE CO. TO STRI KE AMENDED CROSS-
COVPLAI NT FI LED BY G L. LEONARD, d/b/a/ WH TEHAVEN GOLF COURSE AND
FOR PROTECTI VE ORDER

Before the court is a notion of St. Paul Fire and Marine
I nsurance Co. to strike the anended cross-conplaint filed by G L.
Leonard against it on August 24, 2001. Also before the court is
the nmotion of St. Paul for a protective order pursuant to Rule
26(c) to relieve it from responding to requests for adm ssions,
interrogatories, and requests fromproduction of docunents recently
propounded by G L. Leonard. For the reasons that follow, both
noti ons are deni ed.

By order dated August 21, 2001, the court extended the

deadl i ne for amendnent of pleadings to Friday, August 31, 2001. 1In



that sanme order, the court allowed the parties until Cctober 15,
2001, to conduct discovery and to file dispositive notions “as to
new matters raised in the anmended pleadings.” According to the
ori ginal scheduling order, all discovery was to have been conpl et ed
by June 18, 2001.* On August 24, 2001, G L. Leonard filed two
separat e pl eadi ngs: an anended answer to the plaintiff OneBeacon’s
t hird amended conpl ai nt and an anended cross-conpl ai nt agai nst St
Paul . The anmended cross-conplaint repeated G L. Leonard s claim
for breach of contract for failure to pay benefits due under the
i nsurance policy; it elimnated the bad faith clai mwhich the court
had dism ssed on St. Paul’s notion; and it included a detailed
breakdown of the damages clained. On the sane day, G L. Leonard
al so propounded hi s second request for adm ssions, interrogatories,
and requests for production of docunents to St. Paul. These new
di scovery requests relate to the exi stence of a partnership between
G L. Leonard and Randal |l Leonard, Sr. and the properly designated
insured party under the St. Paul policy.?

Prior to filing the anended cross-conplaint, G L. Leonard did

! The deadl i ne for docunent production was April 2, 2001,
and t he deadl i ne for depositions, interrogatories, and requests for
adm ssions was June 11, 2001.

2 The discovery requests were not attached to the notion
for protective order as required by the local rules. See Loca
Rule 26.1(b) (1) (A



not obtain |leave to amend from the court nor did he obtain the
witten consent of all the other parties to file an anended cross
conplaint as required by Rule 15(a) of the Federal Rules of G vil
Procedure. Thereafter, on August 30, 2001, G .L. Leonard filed a
notion for leave to anend its cross-conplaint against St. Paul,
whi ch notion the court granted on August 31, 2001.°3

St. Paul’s only objection to the anended cross-conpl ai nt deal s
with language in Paragraph Two of the anended cross-conpl aint
supporting the breach of contract claim Par agraph Two now
ref erences an al |l eged partnership between G L. Leonard and his son
Randal | as the basis for St. Paul’s denial of G L. Leonard s claim
for benefits under the St. Paul policy. Paragraph Two of the
amended cross-conplaint states in full:

That said refusal [to pay benefits] is based on a

allegation that a) Cross-Plaintiff was in partnership

wi th his son and Co- Def endant Randal |l Leonard, Sr. in the

operati on of Witehaven Golf Course and that the St. Paul

I nsurance policy naned the insured as a partnership; and

that b) Cross-Plaintiff and/or his partner, Randall

Leonard, Sr., commtted fraudul ent acts, including arson,

and failed to cooperate with the Cross-Defendant’s

investigation after the fire. That Cross-Plaintiff

vehenently denies these allegations and discovery has

failed to support these allegations in any manner

what soever.

This language in Paragraph Two differed from the [|anguage of

3 St. Paul was not served with the notion for leave to
anmend until after the court granted the notion.

3



Paragraph Two of the previous cross-conplaint to the extent it
referenced the al | eged partnershi p between G L. Leonard and Randal
Leonard.* St. Paul insists that the new | anguage i s not necessary
to state a claimfor breach of contract and was only inserted to
al | ow addi ti onal discovery on the i ssue of the all eged partnership,
which information G L. Leonard was aware of prior to the
expi ration of the discovery deadline. G L. Leonard denies that
the new |anguage was inserted solely to obtain additiona
di scovery, but rather to conformthe pl eadi ngs to evi dence reveal ed
during di scovery.

G L. Leonard tinely filed a notion to anend his cross-claim
and the notion was granted. Therefore, the anended cross-conpl ai nt
will not be disallowed in its entirety. The order granting the
notion to anend directed G L. Leonard to file its amended cross-
claim within ten days of the order. Because St. Paul filed a
notion to strike, the anended cross-claimwas never filed. G L.
Leonard is directed to file his anmended cross-claimwthin five
days of the date of this order.

Under Rule 12(f), a court “may order stricken from any

4 Par agraph 2 of the previous cross-conplaint stated:

That said refusal is based on a all egation of wong doi ng
on the part of the Cross-Plaintiff which is vehenently
denied and strict proof thereof should be required of
Cross-defendant at the trial of this cause.

4



pl eading any insufficient defense or any redundant, immteri al
| npertinent, or scandalous matter.” Fed. R Cv. P. 12(f). An
immaterial allegation is one that either bears “no essential or
important relationshiptothe claimfor relief . . . or a statenent
of unnecessary particulars in connection with and descriptive of
that which is material.” 6 Wight & MIller, Federal Practice and
Procedure: CGwvil 2d § 1382 at 706-708. Motions to strike are
| ooked upon with disfavor and have been deni ed when no prejudice
wWill result fromleaving the material in the pleadings. ld. at
683-92. The court finds that the |anguage concerning the
partnership is not inmaterial or prejudicial to St. Paul, nor does
t he phrase cause confusi on about the causes of actions pleaded. In
t he absence of prejudice to St. Paul, the court sees no reason to
strike the language from the cross-claim St. Paul’s notion to
strike is therefore denied in its entirety.

The notion for protective order is denied as well. The
di scovery propounded by G L. Leonard falls within the paraneters
of discovery of “new matters raised in the anended pl eadi ngs” as
ordered on August 21, 2001. St. Paul is directed to file its
response within el even days of the entry of this order.

IT IS SO ORDERED this 26th day of Septenber 2001.

DI ANE K. VESCOVO
UNI TED STATES MAGQ STRATE JUDGE



