IN THE UNI TED STATES DI STRI CT COURT
FOR THE WESTERN DI STRI CT OF TENNESSEE
VESTERN DI VI SI ON

UNI TED STATES OF AMERI CA
Pl aintiff,
VS. No. 02-20428BV

M CHELLE THOVAS EGGLESTON,
JOHN THOVAS, and DEBRA SETTLES,

Def endant s.

N N N N N N N N N N

ORDER DENYI NG THE GOVERNMENT' S MOTI ON TO SEVER

Before the court is the notion of the plaintiff, the United
States, filed Septenber 17, 2004, to sever! the trial of John
Thomas from that of his co-defendants, M chelle Thonas- Eggl eston
and Debra Parrish. The notion to sever was referred to the United
States Magistrate Judge for determ nation. For the reasons that
follow, the notion is denied.

As its only ground for severance, the governnent submits that
John Thomas has nmade several inculpatory statenents to |aw
enforcenent officials regarding the involvenent of his co-

def endants which statenments the governnent wi shes to introduce at

! The governnent styles its notion as a ‘Mdtion to
Bifurcate’. After a careful reading of the notion, this court
has determ ned that the governnment intended a ‘Mtion to Sever’
pursuant to FED R CrimMmP. 14(a), and this court will treat it as
such.



trial inits case in chief. The governnent argues that the use of
these statenents at a joint trial would violate the co-defendants’
Si xt h Anmendnent right of confrontation as announced in Bruton v.
United States, 391 U S. 123 (1968). In response, Thomas asserts
that there is no Bruton issue to resolve because he wll be
testifying at the joint trial.

In Bruton, the Supreme Court reversed the conviction of the
defendant on the grounds that his Sixth Anmendnent right of
confrontation of wtnesses had been violated because the trial
court allowed the confession of his co-defendant to be considered
by the jury, without the co-defendant having to take the witness
stand. Bruton v. United States, 391 U S. 123, 127 (1968). The
court found that the co-defendant’s “confession added substanti al,
perhaps even critical, weight to the Governnent’s case in a form
not subject to cross-exam nation . . . .7 (ld.) Accordi ngly,
Bruton’s right of confrontation would not have been violated had
hi s co-def endant been subject to cross-exam nation. (1d.)

In the present case, counsel for Thomas has enphatically
stated that Thomas will take the witness stand at the joint trial.
Thus, any possible Bruton problens of which the governnent
conpl ains are rendered noot by virtue of Thomas’ testinmony and his
availability to be cross-examned at trial. |If, for sone reason

Thomas changes his mind and fails to take the stand, the governnent



could renew its notion at that tinme.

Furthernore, even if the court were to sever the trial, the
government would still not be able to use the statenents made by
Thomas to | aw enforcenent officials in its case in chief against
the co-defendants as is suggested in its notion.? “Wher e
testinonial evidence is at issue . . . the Sixth Arendnent demands
what the common | aw required: unavailability and prior opportunity
for cross-examnation.” Crawford v. Washington, 124 S. C. 1354,
1374 (2004). The Court in Crawford declined to conprehensively
define ‘testinonial evidence', but it stated that “it applies at a
mnimumto prior testinony at a prelimnary hearing, before a grand
jury, or at a fornmer trial, and to police interrogations.” (1d.)
In the present case, the statenents the governnment proposes to use
are testinonial evidence because they were nade by Thomas during a
| aw enforcenment investigation. The governnment could show the
unavail ability of Thomas to testify; however, the co-defendants
have not had prior opportunities for cross-exam nation of Thomas or

his statenents. Thus, pursuant to Crawford, the governnments use of

2 The governnent’s brief is not clear as to which trial it
woul d use Thomas’s statenent - the trial of Thomas or of the co-
def endants. The government suggests in its brief that Thomas’s
statenment is needed in the governnment’s case in chief because
“[aldm ssion of the statenent during the presentation of the
def endant’ s proof increases the co-defendants’ chances during
their notion for judgnent of acquittal.” (Mt. for Bifurcated
Trial at 2.)



Thomas’ s statenments at a separate trial of the co-defendants woul d
still violate the co-defendants’ Sixth Amendnment right of
confrontati on.

Accordingly, the notion of the governnent is deni ed.

I T 1S SO ORDERED t his 1st day of COctober, 2004.

DI ANE K. VESCOVO
UNI TED STATES MAG STRATE JUDGE



