IN THE UNI TED STATES DI STRI CT COURT
FOR THE WESTERN DI STRI CT OF TENNESSEE
VWESTERN Dl VI SI ON

ARLANDUS HARVEY,
Pl aintiff,
VS. No. 03-2721M V

ALLSTATE | NSURANCE COMPANY,

N N N N N N N N N

Def endant s.

ORDER DENYI NG PLAI NTI FF*'S MOTI ON TO EXCLUDE EXPERT
OPI NI ONS OF RI CHARD J. PACHECO

This action involves an insurance coverage and breach of
contract dispute. Plaintiff Arlandus Harvey (“Harvey”) filed a
conpl aint on Septenber 23, 2003, against his autonobile insurance
carrier, defendant Allstate Insurance Conpany (“Allstate”),
alleging common |aw fraud, breach of contract, violation of
Tennessee Consuner Protection Act (“TCPA’), Tenn. Code Ann. 88 47-
18-101, et seq. violation of 42 US. C. 8§ 1981, and bad faith
failure to pay in violation of Tennessee Code Annotated 8§ 56-7-
105.* In the conplaint, Harvey averred that Allstate refused to
pay his insurance claim and canceled his insurance policy after

receiving notice that Harvey's car was allegedly stolen. Harvey

! This court granted partial summary judgnent for

Al l state on Harvey' s TCPA cl aim because it was barred by the
statute of repose contained in Tennessee Code Annotated 8 47-18-
110.



further clained that Allstate’ s decision to deny his clai mwas made
solely on the basis of a report submtted by Alstate s retained
expert, Richard Pacheco (“Pacheco”).

Presently before the court is Harvey's notion to exclude
Pacheco fromtestifying as an expert witness on behalf of Allstate
pursuant to Federal Rule of Evidence 702 and Daubert v. Merrell Dow
Phar maceuticals, Inc., 509 U S. 579 (1993). The notion seeks to
excl ude Pacheco and his opinions by invalidating the nethodol ogy
used by himin analyzing the ignition | ock assenbly of the car that
was allegedly stolen. Harvey clainms that Allstate should not be
allowed to wuse the expert opinion of Pacheco because the
nmet hodol ogy used to reach his conclusions, as well as Pacheco’s
credibility, do not neet the criteria for all ow ng expert testinony
set forth by the Supreme Court in Daubert. For the reasons that
follow, Harvey’'s notion is denied.

PACHECO S EXAM NATI ON

On January 6, 1997, Pacheco travel ed to Menphis, Tennessee to
exam ne the vehicle that is the focal point of this litigation
(Report of Richard Pacheco from January 14, 1997.) Pacheco’ s
exam nation reveal ed, anong other things, that the entire vehicle
had been burned, the door | ocks had not been popped, and that there
was no way to rule out entry into the car from the incinerated

wi ndows and door gaskets. (ld.) The ignition |Iock assenbly had



fallen off the steering colunm and was found by Pacheco in the
debris on the driver’s side floorboard. (1d.) The |ocking pin was
found in a |l ocked position along with its sector gear spring. (ld.)
Pacheco collected this evidence and returned to his shop for
further analysis. (1d.)

Pacheco next performnmed a “key pat hway anal ysis”. Accordingto
an extensive report produced by Pacheco’ s enployer, North Eastern
Technical Services (“NETS’), “key pathway analysis” 1is the
exam nation of |ocks and their respective keys to determne if
pi cking or tanpering has occurred with the lock. (Def.’s Mem of
Lawin Opp. to Pl.”s Mot. to Exclude Richard Pacheco, Ex. D.) “Key
pat hway analysis” is performed by mcroscopically examning the
wafers that formpart of the vehicle' s ignition assenbly unit and
conparing the striations in the netal on the wafers and other parts
of theignition assenbly unit with certain characteristics of keys.
As a result of the “key pathway analysis” perfornmed on Harvey’'s
ignition | ock assenbly and keys, Pacheco ultimtely concl uded t hat
the | ock had not been damaged and not hing other than a key of the
proper type, or one in the possession of Harvey, had been used to
operate the vehicle. (Report of R chard Pacheco from January 31
2003.) Al |l state subsequently denied Harvey’'s insurance claim

based, in part, on this finding.



ANALYSI S
Harvey contends that the nethodol ogy underlying “key pat hway
anal ysi s” does not neet the standards of Federal Rule of Evidence
702 and Daubert for allow ng expert testinony; therefore, Pacheco
shoul d not be allowed to testify on behalf of Allstate. Allstate
counters this argunment by clai mng that Pacheco’s nmethodology is in
fact reliable and relevant to this proceeding.

A Rul e 702 and Daubert

Rul e 702 of the Federal Rules of Evidence provides that “if
scientific, technical, or other specialized know edge wi |l assi st
the trier of fact to understand the evidence or to determ ne a fact
in issue, a witness qualified as an expert by know edge, skill
experience, training, or education, may testify theretoin the form
of an opinion or otherwise.” F.R E 702. |In Daubert, the Suprene
Court held that Rule 702 i nposes a “gat ekeepi ng” obligation on the
trial court to ensure expert testinony “is not only rel evant, but
reliable.” Daubert, 509 U.S. at 589. Atrial court isrequiredto
inquire as to whether the nethodol ogy underlying the proffered
expert testinony is valid and whether the nethodology nay be
properly applied to the facts at issue in a particular case.
Daubert, 509 U.S. at 592-93. This *“gatekeeping” function applies
not only to scientific testinony but also to testinony regarding

technical or other specialized know edge. Kumho Tire .

4



Carmichael, 526 U.S. 137, 141 (1998).

Essential |y, Daubert and Kumho require a two-step i nquiry that
i nvol ves an analysis of the “relevance and the reliability” of an
expert’s opinion. Geenwell v. Boatwight, 184 F.3d 492, 496 (6th
Cr. 1999). The relevance step of the inquiry is designed to
ensure that “there is a ‘fit’ between the testinony and the issue
to be resolved by the trial.” 1d. (citing United States v. Bonds,
12 F.3d 540, 555 (6th Gr. 1993)). The reliability step focuses on
the “nethodology and principles” that form the basis for the
testinmony. I1d. The trial court nust focus only onthe reliability
of the nmet hodol ogy underlying the testinony, not onthereliability
of any conclusions reached by the expert, because “if the
princi pl es, net hodol ogy and reasoni ng are scientifically valid then
it follows that the inferences, assertions, and concl usions derived
therefromare scientifically valid as well.” Boatwight, 184 F. 3d
at 497 (quoting Bonds, 12 F.3d at 556). To deternmine reliability,
Daubert sets forth five factors the court may consider: (1) whet her
the expert’s technique or theory can be or has been tested, (2)
whet her the techni que or theory has been subjected to peer review,
(3) the known or potential rate of error of the technique when
applied, (4) the existence and maintenance of standards and
controls, and (5) whether the technique or theory is generally

accepted in the scientific community. Daubert, 509 U S. at 593-94.
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The court’s inquiry under Daubert is flexible. 1d. at 594. These
factors are not a definitive test or checklist but are nerely
instructive. Id. at 593; Kumho, 526 U.S. at 150.

B. Anal ysis of the Daubert Factors

Inline wth the Daubert factors, Harvey first asserts that it
is not possible to test the nethodol ogy used by Pacheco. Harvey
clainms that during the “key pathway anal ysis” no measurenents were
taken of the striations in the nmetal, thus precluding i ndependent
exam nation by another expert. Harvey also offers Pacheco’' s
statenment that “you may not get the exact sane neasurenent each
time to each wafer” to persuade the court that there is an
unpredi ctable nature to the examnation and to show that the
exam nation is incapable of replication. Finally, Harvey points
out that Pacheco failed to record enpirical evidence that would
have al |l owed ot her experts to performthere own exam nati ons.

In response, Allstate avers that Pacheco has tried to explain
to counsel for the plaintiff on two occasions that measurenents of
the striations were irrelevant, confusing, and not as inportant as
mat ching the striation to what nade the striation. Allstate also
confirns that the evidence used by Pacheco in performng his
exam nation has not been altered or damaged i n any way; therefore,
anyone else, including Harvey’'s own expert, could check the

findings of Pacheco and reach their own conclusions. As for the



argurment that Pacheco’'s failure to record enpirical evidence
precl udes i ndependent exam nation, Allstate asserts that numerous
phot os were taken during the analysis and that it shoul d not defeat
t he whol e process because each step in the exam nation was not
recor ded.

In light of Allstate’s representations, this court finds that
Pacheco’ s net hodol ogy is replicable and capabl e of being tested.
This is true particularly because of Allstate’s and Pacheco’ s
offers to allow Harvey to review the analysis using his own
experts. Allstate asserts that there has been no spoliation of
evi dence which woul d prevent the plaintiff fromconducting his own
exam nation. Also, the fact that Harvey does not understand why
the nmeasurenments of the striations are not inportant to the exam
and that Pacheco failed to photograph every step in his analysis
does not meke this exam nation incapable of replication.

Harvey next argues that Pacheco’s opi nions shoul d be excl uded
because there has been no peer review of the “key pathway
anal ysis”. Pacheco admtted that there was no board, journal or
publication or scientific body that accepted the analysis as a
valid scientific study. Pacheco also stated that besides
commercial entities there were marketing the analysis for profit,
there has been no independent review However, attached to

Al l state’s response to Harvey’'s notion are three letters show ng



that there has indeed been peer review of the “key pathway
anal ysis”. (Def.’s Menorandum of Law in Opposition to Pla.’s Mt.
to Exclude Richard Pacheco, Ex. E.) In particular, one report
states in regard to Pacheco’s nethodology that “[wje find your
processi ng of evidence to the exam nation stage follows all of the
proper procedures that are used to handl e evi dence obtained in any
crimnal investigation. W also find that your nethods of
exam nation of the | ock and key conponents followall of the proper
techniques that are used in a scientific examnation.” (Id.)
Anot her report conpiled by a highly qualified engi neer states that
“[t]he key-path anal ysis techni ques are founded on sound physi cal
principles that can be understood by any intelligent layman.” (1d.)
Based on these exhibits, it is clear to the court that “key pat hway
anal ysi s” has been subjected to peer review. Harvey' s argunent to
the contrary is thus not well taken.

Following the Daubert factors, Harvey next questions the
potential rate of error involved in Pacheco s analysis. Again,
Har vey bases hi s argunent on neasurenents of the striations present
on the |ock and keys. Harvey clains that a high rate of error
woul d have been reveal ed had neasurenents been taken. As expl ai ned
by Pacheco, the visual conparison of the striations is the key
factor in the “key pathway analysis”, not the neasurenent of the

striations. Therefore, Harvey’'s claimregardi ng the potential rate



of error is irrelevant to the determ nation of whether Pacheco’s
nmet hodol ogy is reliable.

Rel ying on another Daubert factor to support his notion
Harvey cl ainms that Pacheco’s nethodology is not consistent with
generally accepted nmethods for gathering relevant scientific
evi dence. Harvey’ s nbst convi nci ng argunent for such a proposition
is that the vehicle fromwhich Pacheco retrieved the ignition | ock
assenbly had been consuned al nost entirely by fire. Pacheco even
admtted that one of the wafers that he exam ned had suffered fire
damage. Neverthel ess, Pacheco stated that in sone cases the
evidence is sufficient to performa “key pat hway anal ysis”, despite
t he damage caused by fire. This case, as Pacheco has apparently
tried to explain, is one of those cases.

Finally, Harvey attenpts to discredit the reliability of
Pacheco’ s met hodol ogy by attacki ng Pacheco’ s personal credibility.
For whatever reason, Pacheco has had trouble renmenbering events
that occurred in his past when speaking with plaintiff’s counsel.
The court sees no reason why this would effect the reliability of
the “key pathway analysis”. The true test of reliability should
focus not on Pacheco’s nenory. Rat her, it should be focused on
Pacheco’ s net hodol ogy. There is no better indication that
Pacheco’ s nethodol ogy is sound than by |ooking to the nunber of

trials that Pacheco has testified in concerning these issues



While it is true that this court is unaware of any challenges to
Pacheco’ s net hodol ogy in these cases, Allstate represents to the
court that “[n]o court has ever refused to qualify M. Pacheco as
an expert witness, or disallowed his findings or opinions.” (Def.’s
Menor andum of Law in Qpposition to Pla.’s Mot. to Exclude Richard
Pacheco, pg. 2.) Furthernore, Allstate’ s assertions that Pacheco
has had extensive training in the forensic exam nation of vehicles
i s backed by nunerous affidavits attached to Allstate’s response to
Harvey’ s notion.

CONCLUSI ON

Based on the factors set forth by Harvey in support of his
notion to exclude the testinony of R chard Pacheco, this court, in
its role as a “gatekeeper” to exclude unreliable expert testinony,
finds that Harvey is not able to establish that Pacheco’ s
nmet hodol ogy is unreliable or irrelevant. While Harvey bases his
argurment primarily on factors announced by the Daubert court, it
nmust be noted that Daubert sets forth a non-excl usive checklist for
trial courts to use in assessing the reliability of scientific
expert testinmony. This court finds that the affidavits attached to
Al state’s response, as well as Pacheco's extensive trial
experience, provide the necessary foundation to hol d that Pacheco’ s
met hodol ogy is sufficiently reliable to be considered by the trier

of fact.
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Accordingly, the notion of the plaintiff is denied.

I T IS SO ORDERED this 4th of COctober, 2004.

DI ANE K. VESCOVO
UNI TED STATES MAG STRATE JUDGE
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