IN THE UNI TED STATES DI STRI CT COURT
FOR THE WESTERN DI STRI CT OF TENNESSEE
VWESTERN Dl VI SI ON

PONER & TELEPHONE SUPPLY
COVPANY, | NC.,

Pl aintiff,

VS. No. 03-CV-2217 M/V
SUNTRUST BANKS, | NC., SUNTRUST
BANK, SUNTRUST BANK - ATLANTA,
SUNTRUST BANK - NASHVI LLE,

N. A, SUNTRUST EQUI TABLE

SECURI TI ES CORPORATI ON, and
SUNTRUST CAPI TAL MARKETS, | NC.,

N N N N N N N N N N N N N N N

Def endant s.

ORDER GRANTI NG | N PART AND DENYI NG I N PARTS PLAI NTI FF*'S MOTI ON TO
RECONVENE DEPOSI TI ONS, TO COVPEL PRODUCTI ON OF ADDI TI ONAL
TRAI NI NG DOCUMENTS, AND FOR SANCTI ONS

Before the court is the October 15, 2004 notion of the
plaintiff, Power & Tel ephone Supply Conpany (“P&T”), requesting
that the court enter an order conpelling the defendants
(hereinafter collectively referred to as “SunTrust”) to 1) produce
a 30(b)(6) representative concerning “Richardson” training
mat eri al s; 2) produce Renee Drake for an additional three hours of
deposition concerning extensive training she received during
SunTrust’s Corporate Finance I-11l training progranms from 1997
through 1999; 3) produce a wtness concerning the purpose,

background, devel opnent, and i npl enentati on of Cor porate Fi nance |-



I11; 4) permt plaintiff to take the deposition of Francois
Mal l ette; 5) produce all training documents relating to the sale,
mar ket i ng, and educati on of SunTrust personnel regardi ng financi al
advi sors, corporate finance, the sal e/ marketing of bank products
i ncluding derivatives, swaps, and caps, and the analysis of
custoner appropriateness for the years 1996 through 2002 found in
the files of Bob Marcus, John Geigerich, Carol Yochem Hank M es,
Al'l en Gakl ey, Sam Franklin, and Chris Kornatowski as well as the
St udy Gui des associated with Corporate Finance | and I11. P&T al so
requests that SunTrust be sanctioned for obstruction of discovery
in the form of expenses related to additional depositions and
preparation of this nmotion. This notion was referred to the United
States Magistrate Judge for determnation. P&T' s requests for a
30(b) 6 representative concerning the “Ri chardson” materials and for
t he Study Gui des have now been withdrawn. (Reply Mem in Supp. of
Pl.”s Mot. at 2.) For the follow ng reasons, the notion is granted
in part and denied in part as to the remai ning requests.

As stated in previous orders, this litigation arises out of
several contracts that P&T entered into with SunTrust Bank or its
subsi di ary between 1998 and 2000 - nanely | oan agreenents for a $75
mllion syndicated |ine of credit with a variable interest rate and
two interest rate “SWAP agreenments.”. P&T has all eged various

causes of actions against SunTrust including breach of fiduciary



duty, breach of contract, violation of the Tennessee Consuner
Protection Act, breach of agency relationship, comon |aw
negl i gence, common |aw m srepresentation, conmon |aw suitability,
and vi ol ation of the Bank Hol ding Act. By order dated Decenber 27,
2004, United States District Judge Jon P. MCalla granted
SunTrust’s nmotion to dismss P& s clainms of breach of contract,
m srepresentation, violation of the Tennessee Consuner Protection
Act, common |aw suitability, and tying in violation of the Bank
Hol ding Act. The court denied SunTrust’s notion to dismss P&T' s
claims of negligence, breach of fiduciary duty and agency.

Rule 30 limts a party to ten depositions |l asting no nore then
one day of seven hours as did the scheduling order in this case. To
determne if additional depositions should be permtted, the court
istoapply the “proportionality” considerations enunciated in Rule
26(b)(2). See 8A Wight & Mller, § 2164. According to Rule
26(b)(2), the nunmber of depositions should not be extended if the
court determnes that (i) the discovery sought is unreasonably
curul ative or duplicative, or is obtainable fromsone other source
that is nore convenient, |ess burdensone, or |ess expensive; (ii)
the party seeking di scovery has had anpl e opportunity by di scovery
inthe action to obtain the information sought; or (iii) the burden
or expense of the proposed discovery outweighs its likely benefit,

taking into account the needs of the case, the anount in



controversy, the parties’ resources, the inportance of the issues
at stake in the litigation and the inportance of the proposed
di scovery in resolving the issues. Feb. R Cv. P. 26(b)(2).

The court is satisfied that P&T s request for an additional
three hours of deposition of Renee Drake is warranted under the
considerations set forthin Rule 26(b)(2). On July 19, six nonths
after the deposition of Drake, SunTrust produced 6000 additiona
pages of training materials which P&T clains were responsive to
prior discovery requests. According to P&T, these additional
docunents reveal ed an extensive, nulti-year training programon how
to be a successful financial advisor. Included in these documents
was Drake’s personal file which contained a copy of “Corporate
Finance |1 Study Guide.” This Quide refers to relationship
managers as “financial advisors.” |In her deposition, Drake denied
t hat she ever acted as a financial advisor. P&T now contends that
with the discovery of these new docunents, it should have the
opportunity to examne Drake on the discrepancy between her
testinmony and the training materials in her personal files that
were produced after her deposition. The court agrees that P&T
should be allowed an additional three hours to depose Drake
regardi ng the docunents that allegedly provide evidence that she
was trained to be and was acting as a financial advisor.

P&T also requests the deposition of Francois Mllette



concerning the history and purpose of the SunTrust Corporate
Fi nance training program Mllette is a LEK Al car enpl oyee who had
the responsibility of conmpiling a portion of the training naterials
produced by SunTrust on July 19, 2004 and was al so responsi ble for
trai ning SunTrust relationship managers in regard to the sale and
mar keting of “Swaps”. P&T clainms that Mallette had the primary
responsibility of conpiling the training information; thus, they
shoul d have the opportunity to depose him SunTrust contends that
this deposition is unnecessary because P&T' s own expert witness,
Dr. John Hund, performed SunTrust’s training with Mllette, and,
t herefore, P&T should be able to obtain all relevant information
from Hund.

While sonme of the information possessed by Mallette may be
cunmul ative to the information provided by P&T s own expert, the
court cannot say that it would be unreasonably duplicative. It is
undi sputed that Dr. Hund worked for LEK Alcar as an independent
contractor and drafted a small portion of the training materi als at
i ssue, but Mallette had the primary responsibility for designing
the program and creating the training materials. Gven the
i kelihood that Mallette has considerably nore insight inregardto
SunTrust’s training prograns as conpared to Hund, the court agrees
that P&T should be allowed to depose Mallette, albeit at its own

expense.



In connection with the deposition of Mllette, P&T also
requests that it be all owed to depose the corporate representative
who instructed Mall ette to devel op the Corporate Finance l, |I1, and
1l training prograns in regard to the purpose, background,
devel opnent, and i npl enentation of the training program SunTrust
contends that its Trai ni ng ProgramManager, Elizabeth Buyarski, has
already testified to both the devel opnent and the purpose behind
the training courses. To confirmthis contention, SunTrust offers
portions of Buyarski’s deposition that show that Buyarski indeed
testified to the purpose and devel opnent of the training program

Despite Buyarski’s testinony, P&T requests the deposition of
the executive who made the strategic decision to inplenent the
trai ni ng courses. P&T is not able to nane that executive. The
court therefore orders SunTrust to identify by name the executive
who nade the strategic decision to inplenment the training courses
within ten (10) days fromthe date of this order. |[If this person
is someone other than Elizabeth Buyarski, then P&T is allowed to
depose that person on issues concerning the inplenmentation of the
trai ni ng courses.

P&T also asks the court to conpel discovery of training
mat eri al s of several other SunTrust enpl oyees. P&T cl ai ns t hat
the training of these individuals is relevant to the main issues in

this case. SunTrust contends that it has provided P&T with the



conplete library of Corporate Financing Training materials and t hat
the materiels that have been requested cone fromindividuals, with
t he exception of Chris Kornatowski, who were not directly invol ved
with the Swaps that are at issue in this case.

Rule 26 of the Federal Rules of G vil Procedure states that
“Iplarties may obtain discovery regarding any matter, not
privileged, that is relevant to the claimor defense of any party

L7 Fed. R Cv. P. 26(b)(1). Rel evancy for discovery
purposes is extrenely broad. The information sought need not be
adm ssible in court in order to be relevant. Rather, the rel evancy
burden is net if the party can show that the information sought
“appears reasonably calculated to lead to the discovery of
adm ssi bl e evidence.” FE. R Cv. P. 26(b)(1). Nevert hel ess,
di scovery does have “‘ultimate and necessary boundaries,’”
Qppenhei mer Fund, Inc. v. Sanders, 437 U S. 340, 351 (1978)
(quoting H ckman v. Taylor, 329 U S. 495, 507 (1947)), and “‘it is
wel | established that the scope of discovery is within the sound
di scretion of the trial court.”” Coleman v. Anmerican Red Cross, 23
F.3d 1091, 1096 (6th Cir. 1994) (quoting United States v. Guy, 978
F.2d 934, 938 (6th Cr. 1992)).

Here, P&T does not denonstrate how t hese additional training
docunents are relevant to its case. They nerely state that they

are relevant. According to SunTrust, the persons whose persona



training fil es have been request ed had no connection with the Swaps
at issue in this case, aside fromChris Kornatowksi. Accordingly,
t he notion to conpel the personal training materials of Bob Marcus,
John GCeigerich, Carol Yochem Hank Mles, Allen Gakley, and Sam
Franklin is denied. It appears to the court, however, that the
training files of Chris Kornatowski are relevant as he had direct
i nvol venent with the Swaps at issue; therefore, his training
mat eri als nust be produced within ten (10) days fromthe date of
this order.

Finally, P&T seeks nonetary sanctions against SunTrust
pursuant to Rules 37(d) and 37(a)(4) (A for inconplete and evasive
di scovery responses in the form of expenses associated with the
preparation of this notion to conpel and the additiona
depositions. Sanctions are denied in regard to the preparation of
the notion to conpel as the court because the notion was granted in
party only. Sanctions in the form of expenses for additional
depositions which have resulted fromall eged evasi ve di scovery are
al so denied. As SunTrust alluded to in its response, P&T deposed
Renee Drake for the full seven hours permtted before any
production of training materials was due in response to P&T' s
speci fic docunent request for training nmaterials. Al t hough
SunTrust’s allegedly I ate production of training materials has | ed

to the court granting an additional three hours of deposition of



Drake, P&T shoul d have known that additional depositions of Drake
m ght be necessary after the production of training materials, yet
they used all its permtted tinme deposing Drake before discovery
was due. Finally, inregard to the deposition of Francois Mallette
and the unidentified corporate representative, the notion for
sanctions is denied. Follow ng the sanme reasoning set forth in the
previ ous paragraph, P&T chose to depose its ten witnesses prior to
the production of the training materials. P&T had the option of
delaying its depositions until discovery was conplete, yet it chose
to proceed. SunTrust should not have to bear the expense of P&T s
addi ti onal depositions.

Accordingly, the notion to reconvene depositions of Renee
Drake is granted; the notion for additional depositions of Francois
Mal | ett e and an unknown executive who wi |l presumably be identified
within ten (10) days of this order is granted; and the notion to
conpel discovery of personal training files of certain naned
SunTrust enpl oyees is denied. The additional depositions shall be
scheduled at a nutually convenient date and tine on or before
Friday, January 14, 2004. Sanctions are denied.

I T 1S SO ORDERED this 30th day of Decenber, 2004.

DI ANE K. VESCOVO
UNI TED STATES MAG STRATE JUDGE



