IN THE UNI TED STATES DI STRI CT COURT
FOR THE WESTERN DI STRI CT OF TENNESSEE
WESTERN DI VI SI ON

NI COLE HOWELL and
JOSEPH HOWELL,

Plaintiffs,
VS. No. 03-2098-M V

FEDERAL EXPRESS CORPORATI ON,
ADECCO- TAD TECHNI CAL SERVI CES,
and FRANK Cl VERA,

N N N N N N N N N N N N

Def endant s.

ORDER DENYI NG DEFENDANT ADECCO S MOTI ON TO STRI KE PLAI NTI FF' s
EXPERT DI SCLOSURES AND CGRANTI NG | N THE ALTERNATI VE ADECCO S
MOTI ON TO EXTEND DEADLI NE FOR DEFENDANT’ S EXPERT DI SCLOSURES AND
PLAI NTI FF*'S MOTI ON FOR ADDI TI ONAL TI ME TO SUPPLEMENT EXPERT
DI SCLOSURES

Before the court is the April 30, 2004 notion of the
def endant, Adecco- TAD Techni cal Services (“Adecco”), pursuant to
Rule 37 of the Federal Rules of CGvil Procedure, to strike the
plaintiff’s expert disclosures as untinely and failing to conply
with the requirenents of Federal Rule 26(a)(2)(B). In the
alternative, Adecco requests that the court direct the plaintiff to
properly re-file her expert disclosures and extend the tine for
Adecco to designate its own experts. Also before the court is the
nmotion of the plaintiff, N cole Howell, seeking additional tine to
suppl ement her expert disclosures and opposing the defendant’s

nmotion to strike. The notions were referred to the United States



Magi strate Judge for determ nation. For the reasons that follow,
Adecco’s notion to strike the plaintiff’s expert disclosures is
denied without prejudice and in the alternative, the court grants
t he defendant’s notion to extend the deadline for the defendant’s
expert disclosures and the plaintiff’s notion seeking additional
time to supplement her expert disclosures.

Plaintiff N cole Howell clains that she suffers from post
traumati c stress di sorder caused by her exposure to defendant Frank
Cvera while enployed by defendants Federal Express and Adecco.
Thi s exposure is the subject of the present |awsuit. The original
scheduling order in this case directed the plaintiff to file her
expert disclosures by Decenber 15, 2003. On February 2, 2004 and
upon notion of the plaintiff, this court revised the scheduling
order in this case to accommbdate the diagnosis of M. Howell’s
clinical psychologist, Dr. Dale V. Kelman, who advised that
proceedi ng under the original scheduling order would place M.
Howel | s treatnent for post traumatic stress disorder in jeopardy.

According to the revised scheduling order, the deadline for
the plaintiff’s Rule 26 expert di sclosures was April 15, 2004, and
the defendant’s Rul e 26 expert disclosures were due May 14, 2004.
On April 23, 2004, the plaintiff filed expert disclosures. 1In the
expert disclosures, Ms. Howell identified four experts that would

testify at trial: Dale Kelman, PhD, who is Ms. Howell’'s treating



psychol ogi st; Parker Cashdol | ar, PhD, Ms. Howel |’ s econom c expert;
Mart ha Gordon, M D., who has been counseling Ms. Howell for her
post traumatic stress disorder; and Nancy Hughes, a certified
rehabilitation counselor. 1In her expert disclosures, M. Howell
failed to submt any expert reports but indicated she would
suppl enment the disclosures at a later date. The trial of this case
is scheduled for Septenber 7, 2004 and the date for conpletion of
di scovery is June 15, 2004.

Adecco argues that the court should strike Howell's expert
di scl osures because the plaintiff disregarded Local Rule 26.1(c)
and Federal Rule of CGvil Procedure 26(a)(2)(B) by filing her
expert disclosures a week | ate and without | eave fromthe court to
do so. Additionally, Adecco contends that Howell’'s expert
di scl osures are inadequate under Rule 26 (a)(2)(B) and that the
plaintiff’s experts should be stricken as a sanction pursuant to
Rul e 37.

Rule 26(a)(2)(A) of the Federal Rules of Cvil Procedure
requires a party to disclose the identity of any witness who w |
gi ve an opinion under Rule 702 of the Federal Rules of Evidence.
According to Rule 26(a)(2)(B), the disclosure of the identity of an
expert witness who is retained or specially enployed to provide
expert testinony in the case nust be acconpanied by a witten

report prepared and signed by the witness. The report nust contain
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a conplete statenment of all opinions to be expressed and

the basis and reasons therefore; the data or other

information considered by the wtness in formng the

opi nions; any exhibits to be used as a sumary of or

support for the opinions; the qualifications of the

Wi tness, including alist of all publications authored by

the witness wthin the preceding ten years; the

conpensation to be paid for the study and testinony; and

a listing of any other cases in which the wtness has

testified as an expert at trial or by deposition within

the preceding four years.

Fe. R CGv. P. 26(a)(2)(B). The disclosures are to be nmade in
witing, signed, served, and filed with the court at the tine
directed by the court. Fep. R CQv. P. 26(a)(4). |If the court does
not direct a time for the disclosures, the disclosures shall be
made at |east 90 days before the trial date. FeEbp. R CGv. P
26(a)(2) (0.

In her response to the defendant’s notion and in her notion
seeking additional tinme in which to supplenent the expert
di scl osures, Howel| has agreed that her expert disclosures filed on
April 23, 2004 were inadequate under 26(a)(2)(B) and untinely
filed. Nevertheless, plaintiff’s counsel contends that the court
shoul d excuse her failure to conmply with the scheduling order for
several reasons. First, counsel for plaintiff has expressed that
she has not tried a case in federal court in many years and
confused the nore I enient rules of state court with the strictness

of the federal rules. Next, plaintiff’s counsel clainms that she

m st akenly assuned that the identification of the expert w tnesses
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and provision of their curriculum vitae would satisfy the
requi renents of the federal rules until the disclosures could be
properly supplenented. Plaintiff’s counsel also asserts that M.
Howel | has not reached a maxi mum | evel of recovery and that M.
Howel | s condi ti on has hindered the plaintiff’s experts’ ability to
formopinions. Finally, counsel for plaintiff contends that Adecco
wai ved the right to object to the timng of the disclosures because
t hey consented to extend the time for filing.?

The court is of the opinion that sanctions are not warranted
at this tinme and that plaintiff’s counsel’s failure to conply with
the revised scheduling order was not willful or in bad faith
Because Adecco has suffered no prejudice at this time by the
plaintiff’s failure to provide proper expert disclosures pursuant
to Rule 26, the deadline for the plaintiff to provide its expert
report will be extended. Accordingly, the plaintiff is ordered to
serve on the defendants and file with the court expert disclosure
reports that fully comply with Rule 26(a)(2)(B) wthin seven (7)
days of the entry of this order. |If the plaintiff fails to conply

fully with Rule 26(a)(2)(B) or with this order, the defendant may

! Counsel for the defendant disputes plaintiff’'s counsels
argunent that they waived their right to file a notion to strike
and deny that they “inpliedly consented” to extend the plaintiff’s
time for filing expert disclosures. (Reply to Pl.’s Response to
Adecco’s Mot. to Dismss to Strike Pl.’s Expert Disclosures at 1.)
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renew its notion to strike. Additionally, failure to conply with
this order may subject the plaintiff to the sanction of dism ssal.
Because the court has given the plaintiff extratine for its expert
di sclosures, it will award the defendants additional tinme as well.
The defendant’s expert disclosures are now due twenty-one (21) days
from the entry of this order. The deadline for conpletion of
expert depositions is extended to July 15, 2004. Al l ot her
previ ous deadlines remai n unchanged.

I T IS SO ORDERED this 4th day of June, 2004.

DI ANE K. VESCOVO
UNI TED STATES MAG STRATE JUDGE



