IN THE UNI TED STATES DI STRI CT COURT
FOR THE WESTERN DI STRI CT OF TENNESSEE
WESTERN DI VI SI ON

JACK TYLER ENG NEERI NG COVPANY,
Pl aintiff,
VS. No. 03-2060VaV

| TT FLYGT CORPORATI ON and
| TT | NDUSTRI ES,

Def endant s.

N N N N N N N N N N

ORDER DENYI NG DEFENDANTS MOTI ON TO STRI KE PLAI NTI FF' S EXPERT
REPORT AND TO PRECLUDE THE PLAI NTI FE FROM USI NG ANY EXPERT
TESTI MONY AT TRIAL AND FOR RULE 37(B)(2) SANCTI ONS

On May 12, 2004, the defendants, | TT FLYGT Corporation and I TT
| ndustries, filed a pleading entitled “Brief in Support of
Def endants’ Mdtion to Strike the Plaintiff’'s Expert Report and
Preclude the Plaintiff fromOfering Any Expert Testinony at Trial,
for Summary judgnment, and for Rule 37(b)(2) Sanctions and in
Qpposition to Plaintiff’s Mdtion for a Voluntary D sm ssal Wt hout
Prejudice.” The defendants seek to strike the plaintiff’s expert
as a sanction for the plaintiff's alleged discovery abuses in
connection with its expert designation and its production of
docunents. The portions of the notion relating to the notion to
strike and the notion for sanctions were referred to the United
States Magistrate Judge for determnation. For the reasons that

follow, those portions of the defendants’ notion are deni ed.



Jack Tyl er Engineering Conpany (“Tyler”) filed suit against
t he defendants, | TT FLYGT Corporation and I TT I ndustries (“Flygt”),
on Decenber 23, 2002, alleging that Flygt unlawfully term nated
contracts wwth the plaintiff for the purchase of certain industrial
and construction supplies for resale. The court entered a Rule
16(b) scheduling order on June 17, 2003, establishing Decenber 31,
2003, as the deadline for the plaintiff to make its expert
di scl osures. The deadline for conpleting discovery was fixed at
April 30, 2004. This case is set for jury trial on Mnday, July
19, 2004.

| . Expert Desi gnation

On Decenber 31, 2003, the plaintiff, viafacsimle, identified
Dr. Lonnie Talbert, an economst, as its damges expert and
provided Flygt with a copy of Talbert’s curriculumvitae. Because
the plaintiff’s expert disclosures failed to conply with Rule
26(a)(2), the defendants noved to strike Dr. Tal bert as an expert.
By order entered January 27, 2004, the court denied the notion to
strike, extended to February 16, 2004 the deadline for the
plaintiff to file an expert report in order for the expert to
obtain Tyler’'s 2003 financial information for his report, and
warned the plaintiff that failure to conply with the order and to
conply fully with Rule 26(a)(2)(B) could result in Dr. Talbert

bei ng stricken as an expert. The order allowed Flygt until March



30, 2004, to file its expert disclosures.

On February 16, 2004, Tyler filed its Rule 26(a)(2)(B) expert
report. After receiving the report, Flygt repeatedly requested
dates when Dr. Tal bert would be avail able for deposition. During
the nonth of March 2004, an exchange of correspondence took place
but no dates were provided. Because Tyler failed to provi de dates
for Dr. Tal bert’s deposition, Flygt’s counsel issued a subpoena for
Dr. Tal bert, and Dr. Tal bert was deposed on April 29, 2004. At his
deposition, Dr. Talbert testified that the damage cal cul ations in
his report were inaccurate and that he would not rely on them at
trial; that he didn't know when he would conplete his revised
calculations; and that he did not rely on Tyler’s 2003 fi nanci al
information for his report. Flygt argues that because Dr.
Tal bert’ s report was i naccurate, the plaintiff has therefore failed
to conply wth its expert wtness obligations wunder Rule
26(a)(2)(B) to provide a conplete witten report of all his
opinions within the tinme period allowed by the magi strate judge.

The plaintiff explains that the damage cal culations in this
case are difficult because the plaintiff has continued to operate
t he business with replacenent |ines of product. In addition, the
plaintiff concedes that in hisinitial report Dr. Talbert failed to
take into consideration the mtigating incone fromthe repl acenent

lines, a fact he realized after reviewi ng the defendant’s expert
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report. Moreover, just five days before he was deposed, Dr.
Tal bert learned that the sales figures provided to him were
incorrect in that they were based on Tyler’s purchase price rather
than sale price. Upon learning this information, Dr. Talbert
imediately tried to recalculate his figures prior to his
deposition but was unable to do so. Gven Dr. Talbert’s inability
to recal culate his nunbers prior to his deposition, the plaintiff’s
counsel pronptly advised Flygt's counsel of the problem but
according to Tyler, Flygt’s counsel insisted on proceeding with Dr.
Tal bert’s deposition as scheduled with full know edge that Dr.
Tal bert intended to supplenent his report with correct nunbers in
the near future. Dr. Talbert has now conpleted and filed a signed
suppl enental report setting forth his new calcul ations. The
plaintiff is wlling to allow a supplenental deposition of Dr.
Tal bert if the defendants wish to take one, and the plaintiff is
willing to bear the cost of flying Dr. Talbert to Menphis for a
suppl enent al deposition.

In essence, Flygt seeks to strike Dr. Talbert as an expert
because he has changed his opinion fromthat stated in his original
report. The court considered a very simlar situation in Porter v.
Ham | ton Beach/Proctor-Silex, Inc., No. 01-2970MaV, 2003 W
21946595 (WD. Tenn., July 28, 2003) and concl uded that the expert

report shoul d not be stricken because suppl enentation of an expert
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report was governed by Rule 26(a)(2)(c) and Rule 26(a)(3)

absence of a court-inposed supplenentation deadline, and

suppl enentation was tinely. The sane is true here.

FEeD.

in the

t he

Rule 26(a)(2)(C) directs the timng of expert disclosures:

These di scl osures shall be nmade at the tines and in the
sequence directed by the court. In the absence of other
directions fromthe court or stipulation by the parties,
t he di scl osures shall be nade at | east 90 days before t he
trial date or the date the case is to be ready for tria
or, if the evidence is intended solely to contradict or
rebut evidence on the sanme subject matter identified by
anot her party under paragraph (2)(B), within 30 days
after the di sclosure nade by the other party. The parties
shal | suppl enent these disclosures when required under
subdi vision (e)(1).

R CGv. P. 26(a)(2)(0O.
Rul e 26(e) states:

(e) Supplenentation of Disclosures and Responses. A
party who has made a di scl osure under subdivision (a) or
responded to a request for discovery with a discl osure or
response is under a duty to supplenent or correct the
di scl osure or response to include information thereafter
acquired if ordered by the court or in the follow ng
ci rcunst ances:

(1) A party is under a duty to supplenent at
appropriate intervals its disclosures under
subdivision (a) if the party learns that in
sonme mat eri al respect t he i nformation
disclosed is inconplete or incorrect and if
the additional or corrective information has
not otherw se been made known to the other
parties during the discovery process or in
witing. Wth respect to testinony of an
expert from whom a report is required under
subdivision (a)(2)(B), the duty extends both
to information contained in the report and to
informati on provided through a deposition of



t he expert, and any additions or other changes

to this information shall be disclosed by the

time the party's disclosures under Rule

26(a)(3) are due.
FED. R ClV. P. 26(e). Rul e 26(e) requires supplenentation of
di scl osures when a "party learns that in sonme material respect, the
information disclosed [under subdivision (a)] is inconplete or
incorrect.” I1d. It requires disclosure if ordered by the court or
in certain enunerated circunstances. Wth respect to an expert,
the duty to suppl ement extends both to i nformation contained inthe
report and to information provided through a deposition of the
expert. The supplenentation of expert testinony nust be nmade by
the tinme disclosures are due under Rule 26(a)(3).

Here, trial is scheduled for July 19, 2004. Rul e 26(a)(3)
di scl osures are due thirty days before trial, that is, by June 19,
2004. Dr. Tal bert’s supplenental report was submtted on May 21
2004, well in advance of the Rule 26(a)(3) deadline. As such, the
suppl enmental report of Dr. Talbert is tinely.

Additionally, as the court noted in Porter, the absence of an
expert supplenmentary disclosure deadline does not preclude
suppl enentati on by an expert. As the advisory notes to Rule 26
observes, it may "be useful for the scheduling order to specify the

time or tinmes when the supplenentation should be made.” Feb. R

Cv. P. 26 advisory commttee’'s note to 1993 anendnents. If a



court fails to designate an expert supplenentation deadline, then
Rul e 26(e) controls and the supplenental reports must be nade by
the Rule 26(c) deadline.

Based on the foregoing, Flygt’'s notion to strike Dr. Tal bert
as an expert is denied. Because Dr. Tal bert’s suppl enentary report
substantially changes his prior opinion, the court will allow Flygt
to depose Dr. Talbert a second tinme, within fifteen days fromthe
date of service of this order. Tyler is directed to nmake Dr.
Tal bert avail able for deposition in Menphis at its expense and to
pay all reasonable expenses of Flygt, including attorney fees
associated with the second deposition of Dr. Tal bert.

1. Docunent Producti on

In addition to the matters associ ated with expert designati on,
Fl ygt al so seeks dism ssal of this case as a Rule 37 sanction for
repeated di scovery abuses in connection wth docunent production
Flygt served its first set of witten discovery requests on Tyler
in Septenber of 2003. Having received no witten response by the
time responses were due, Flygt filed a notion to conpel. By order
dat ed January 27, 2004, this court granted Flygt’s notion to conpel
and ordered Tyler to produce responsive docunents within fifteen
days. In conpliance with the order, Tyl er provided 15, 000 pages of
docunents to Flygt. Flygt clainms, however, that only a portion of

the docunents were responsive and that the remainder of the



docunents were useless. In addition, Flygt clains that Tyler
failed to produce two critical responsive docunents: (1) Tyler’s
2000 tax return, and (2) Tyler’s 2003 financial statenent. After
three letter demands from Flygt for these two docunents, Tyler
produced them on April 28, 2004, the day before Dr. Talbert’s
deposi tion.

The plaintiff points out that it provided what it believed to
be a conplete 2000 tax return in its initial production, and upon
being advised that the return was inconplete, it |ocated and
produced a conpleted 2000 tax return.

Flygt served a second set of witten discovery requests on
Tyler on February 23, 2004, consisting of two additional
interrogatories and si x additional docunent requests, Requests 14 -
19. Tyler failed to tinely respond on Thursday, March 25, 2004,
the day the responses were due. The next day, Flygt’'s counsel
notified Tyler’'s counsel that responses were now due to the second
set of witten discovery and requested that the responses be
provided no | ater than Friday, April 2, 2004. On Tuesday, April 6,
2004, which was el even days late, Tyler’s counsel served witten
answers to Flygt’s second set of discovery but did not provide any
docunents. Instead, he indicated that responsive docunents had
previ ously been provided and new ones would be provided under

separate cover. Sone of the docunents were produced on April 28,



2004, during depositions of some of the plaintiff’s w tnesses.
Fl ygt conpl ai ns, however, that no docunents responsive to Requests
Nos. 15 through 18 concerning Tyler’s sales by product |ines have
ever been produced.' The plaintiff insists that Flygt has inits
possession the plaintiff’s records indicating the amount of the
plaintiff’s sales by year and by product.

Rul e 37(d) of the Federal Rules of Civil Procedure provides
that if a party fails to serve answers to interrogatories or
respond to requests for production of docunents, the court nmay,
upon notion, inpose sanctions. The authorized sanctions include
di sm ssal of the action and reasonabl e expenses, including attorney
fees, caused by the failure of a party to act. Fed. R Cv. P.

37(b) (2)(©) & (d).

! These four requests seek the foll ow ng docunents:

Request No. 15. Docunents sufficient to show, separately
by year, the plaintiff’s total sales of Flygt products
from 2000 t hrough 2003.

Request No. 16. Docunents sufficient to show, separately
by year, the total comm ssions from 2000 t hrough 2003 by
the plaintiff fromFlygt.

Request No. 17. Docunents sufficient to show, separately
by year, the sales by plaintiff of KSB products from 2000
t hrough 2003.

Request No. 18. Docunents sufficient to show, separately
by year, the sale by plaintiff of Interon products from
2000 t hrough 2003.




The Sixth Circuit regards the sanction of dism ssal under
Rule 37 for failure to cooperate in discovery to be “the sanction
of last resort.” Beil v. Lakewood Eng’g and Mg. Co., 15 F. 3d 546,
552 (6th Gr. 1994). D smssal may be inposed “only if the court
concludes that a party’'s failure to cooperate is due to
willful ness, bad faith or fault.” Regional Refuse Sys. v. Inland
Recl amati on Co., 842 F.2d 150, 154 (6th GCir. 1988). |In determ ning
whet her to dism ss an action for failure to cooperate in di scovery,
the court should consider (1) whether the party acted wth
W Il ful ness, bad faith, or fault; (2) whether prejudice resulted
fromthe di scovery violation; (3) whether the party had been war ned
that her conduct could | ead to extreme sanctions; and (4) whether
| ess drastic sanctions were previously inposed or should be
consi dered. Freeland v. Am go, 103 F. 3d 1271, 1277 (6th Cr. 1997);
Bass v. Jostens, Inc., 71 F.3d 237, 241 (6th G r. 1995); Bank One
of Cleveland, N A v. Abbe, 916 F.2d 1067, 1073 (6th Cr. 1990).
Here, the court does not find any evidence of wlful ness or
bad faith on the part of the plaintiff. The plaintiff tinely
conplied with the court’s order of January 27, 2004, with the
exception of two docunents, one of which had previously been
produced but in an inconplete fashion and the other of which was
| ater produced albeit untinely. The plaintiff clains that sales

docunents are in the possession of Flygt. Flygt has not
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denonstrated any prejudice as a result of these alleged dilatory
production of docunents but nerely frustration.

Accordingly, the defendants’ notion for Rule 37 sanctions is
deni ed.

I T IS SO ORDERED this 8th day of June, 2004.

DI ANE K. VESCOVO
UNI TED STATES MAG STRATE JUDGE

11



