IN THE UNI TED STATES DI STRI CT COURT
FOR THE WESTERN DI STRI CT OF TENNESSEE
WESTERN DI VI SI ON
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Def endant s.

ORDER DENYI NG PLAI NTI FF'S MOTI ON TO EXCLUDE THE REPORT AND
TESTI MONY OF DR. MANCHAR PANJABI

Before the court is the Mirch 23, 2004 notion of the
plaintiff, Medtronic Sofanor Danek, Inc. (“Medtronic”), seeking a
court order excluding Dr. Manohar Panjabi fromtestifying at trial
as an expert for the defendants, Gary K Mchelson, MD.,
(“Mchelson”) and Karlin Technology, Inc. (“KTI”), because the

def endants have refused to nmake himavail able for deposition. The



motion was referred to the United States Magistrate Judge for
determ nati on. M chel son and KTI tinely responded on April 8,
2004. For the reasons that follow, Medtronic’ s notion is denied.

On Septenber 11, 2003, Mchelson and KTl identified Dr.
Panj abi as an expert w tness whomthey intended to call to testify
at trial. When Medtronic attenpted to schedule his deposition,
M chel son and KTI infornmed Medtronic that Dr. Panjabi’s deposition
was unnecessary because they no | onger intended to call himas an
expert witness at trial. By letter dated March 9, 2004, M chel son
and KTI advised counsel for Medtronic in witing that they were
“W thdrawi ng Dr. Panjabi as a trial expert, subject to and w thout
wai ver of [their] right to seek | eave of court to re-designate him
as a trial expert.” (Mem in Supp of Pl.’s Mt. to Exclude the
Report and Testinony of Defs.’ Expert Dr. Manohar Panjabi, Ex. H))

Accordingly, thereis noissue at this tine, and the notionis
therefore npot and denied w thout prejudice. In the event
M chel son and KTl seek | eave of court to re-designate Dr. Panjabi,
Medtronic may renew its notion.

T 1S SO ORDERED this 21st day of April, 2004.

DI ANE K. VESCOVO
UNI TED STATES MAG STRATE JUDGE



