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Def endant s.

REPORT AND RECOMVENDATI ON ON PLAI NTI FF' S/ THI RD- PARTY DEFENDANT’ S
MOTI ON FOR PARTI AL SUMVARY JUDGVENT AS TO DEFENDANTS' / THI RD- PARTY
PLAI NTI FFS' FRAUD AND UNJUST ENRI CHVENT CLAI M5

Before the court is Plaintiff Medtronic Sof anor Danek, Inc.’s
(“Medtronic”) and Third-Party Defendant Sofanor Danek Hol i di ngs,
Inc.’s (“SDHI”) (collectively “plaintiffs”) notion for partial
sumary judgnent on Defendants’/Third-Party Plaintiffs’ fraud and
unjust enrichnment clainms, filed Cctober 15, 2003. The defendants,

Gary K. Mchelson, MD. (“Mchelson”) and Karlin Technol ogy, Inc.



(“KTI™), responded in opposition on Novenber 24, 2003. According
to the ternms of the standing order, Medtronic and SDH filed a
reply brief on Decenber 17, 2003, to which M chel son and KTI filed
a surreply on January 12, 2004. The notion was referred to the
United States Magi strate Judge for report and recommendati on. For
the reasons that follow, it is recommended that the plaintiffs

noti on be granted.

UNDI SPUTED FACTS

For the purposes of this notion, the court finds that the
followng facts are undisputed. This case involves multiple
di sputes between an inventor, M chel son, and Medtronic, a
| i censee/ purchaser of intellectual property. The notion presently
before this court addresses M chel son’s and KTI’s fraud and unj ust
enri chnment counterclains related to an agreenent referred to as the
Three-Party Agreenent between Dr. M chel son, Wight Medical, and
Medt r oni c.

Medtronic i s an I ndi ana corporation having its principal place
of business in Menphis, Tennessee. SDHl is a Delaware corporation
that |ikewise has its principal place of business in Mnphis,
Tennessee. Mchelson is a citizen of the state of California, and
KTI is a corporation organi zed under the laws of California with
its principal place of business also |located in that state.

On January 3, 1997, Mchel son entered into a sal es agreenent
with Wight Medical for the purchase of his MiltiLock technol ogy.*
(Defs.” Statenment of Material Facts in Supp. of Defs.” Opp'n to

! Mul ti Lock Technology refers to an “interior cervical
pl ati ng systemrelating to vertebrae fusion.” Am Counterclains
31; Third-Party Conpl. § 13.



Pl.”s Mot. for Summ J. on Fraud and Unjust Enrichnment d ains and
Resp. to Pl.’s Statenent of Undi sputed Material Facts at 9.) Under
that contract, Mchelson was to receive an eight percent (8%
royalty on all net sales of MiltiLock products. (1d.) On January
14, 1999, Wight Medical entered into a licensing agreenment with
Medtronic’s subsidiary, SDH , concerning the MiultiLock technol ogy
owned by Wight Medical (the “Wight Medical License Agreenent”).
(Id. 10.) As a result, SDH obtained an exclusive |icense under
M chel son’s patents for sale of the MiultiLock technology. (1d.)
In return, Medtronic paid an up-front fee of $3.5 mllion and
agreed to pay Wight Medical future royalty paynents of three
percent (3% on net sales of |icensed products. (1d.)

On January 28, 1999, Mchelson filed a |l awsuit agai nst Wi ght
Medi cal seeking to nullify the |Ilicensing agreenment for the
Mul ti Lock technol ogy, alleging anong other things that Wi ght
Medi cal was prohibited by the January 3, 1997 sal es and assi gnnent
agreenent and a rel ated security agreenent fromgranting the above
license to Medtronic. (Id. at 11.) On Cctober 18, 1999, M chel son
informed Medtronic by letter that if he and Wi ght Medical did not
resolve their differences by settlenent, he would potentially join
Medtronic as a party to the Wight Medical suit.? (l1d.) However,
M chel son never joined Medtronic as a party to the suit because the

parties canme to an agreenment. (1d.)

2 In that letter, Mchel son expressed his hesitation to join
Medtronic as a party even though his attorneys had advised himto
do so. (Defs.” Statenent of Mterial Facts in Supp. of Defs.’
Qop’'n to Pl.’s Mot. for Summ J. on Fraud and Unjust Enrichnent
Clainms and Resp. to Pl.’s Statenent of Undi sputed Material Facts at
11.)



On January 18, 2001, M chelson, Wight Medical, and SDHI
entered into the Three-Party agreenent at issue in the present
motion. (l1d. at 12.) The Three-Party Agreenent anended the Wi ght
Medi cal License Agreenent, and, except as anended, continued it in
full force and effect. (rd.) Under the agreement, Medtronic
agreed to conti nue paying three percent (3% royalties on net sales
of MultilLock products; however, the right to receive paynent
transferred from Wight Medical to M chel son. (Id.) Medtronic
further agreed to mark M chel son’s patent nunbers on MiltiLock
products and literature and place M chel son’s nane on products and
[iterature wwth a corresponding legend. (l1d.) In additiontoits
prom se to nake royalty paynents, Medtronic also paid Mchel son a
one-tinme fee of $2.25 million on the date of the execution of the
Three-Party Agreenent. (1d.) The Three-Party Agreenent contains
an integration clause that states, in pertinent part, “[t]his
agreenent represents the entire understandi ng and agreenent of the
parties regarding the subject matter hereof and supersedes and
repl aces any other agreenent to the extent it is inconsistent with
this Agreenent.” (1d.)

On Septenber 24, 2001, Medtronic filed its Second Anended
Complaint inthis case. (ld. at 14.) In turn, on Cctober 15, 2001,
M chel son and KTI filed both their Counterclains agai nst Medtronic
and M chelson’s Third-Party Conplaint against SDHI. (1d.) The
defendants |ater amended their counterlcains on August 14, 2003.
(1d.)

In their Counterclainms and Third-Party Conpl aint, M chel son

and KTl aver that Medtronic nade msrepresentations as to the



expected performance of Mchelson's MiltiLock technology in an
effort to fraudulently induce Mchelson to enter into the Three-
Party Agreenent. Many of those alleged m srepresentations are
di sputed and will be set forth below in a separate section.
However, M chel son has set forth several facts in support of his
clainms that are not disputed. Wat is not disputed is that while
M chel son, Medtronic, and Wight Medical were negotiating the
Three-Party agreenent, Medtronic representatives Robert Rodrick and
M chael DeMane nade representations to Mchelson regarding the
level of Medtronic’s sale of MiltilLock products. (Resp. of
Pl ./ Third-Party Def. To Defs.’ Statenent of Material Facts in Supp.
of Defs.” Qopp’n to the Mt. for Partial Summ J. on Fraud and
Rel ated Unjust Enrichnent Clains at 6.) Rodrick can recall one
occasi on where he arranged to provide Mchelson with “projected
sal es of sone kind” but cannot recall any specific information
provided. (l1d.)

It is wundisputed that throughout the entire negotiations
period leading up to the Three-Party Agreenent that the physical
record of actual sales of Medtronic’s Atlantis MiltilLock cervical
pl ate product and the internal sales projections for all MiltilLock
products were in the exclusive control of Medtronic. (Id. at 13.)
However, Medtronic asserts that M chel son was aware of the general
profitability of the MiultiLock products on the market and that he
knew exact sales figures in sone instances. (I1d.)

Through di scovery, M chel son discovered the follow ng
information that is undisputed. In August of 1999, Medtronic was

internally projecting sales of the Atlantis product al one to exceed



$38 mllion, and its actual sales were running at a $44 nmillion
pace annually. (Resp. of Pl./Third-Party Def. To Defs.’ Statenent
of Material Facts in Supp. of Defs.” Opp’n to the Mot. for Parti al
Summ J. on Fraud and Related Unjust Enrichment Cains at 9.)
Starting in Septenber 1999 and continuing through April 2000,
Medtronic’'s nonthly actual sales of its Atlantis product far
exceeded its nonthly projections. (ld. at 10.) Medtronic’s total
sales of its Atlantis product for the twelve-nonths ending in Apri
2000 was over $59 mllion, and its sales for the nonth of Apri
2000 exceeded projections by 161 percent. (rd.) By m d-2000
Medtronic had adjusted its annual sales projections for the
Atl antis product to over $81 mllion. (I1d.) Then in QOctober 2000,
Medtronic raised its projections to alnost $85 nmllion and
proj ected another $11 million in annual sales of the newer Zephyr
and Prem er MiltilLock products. (I1d.)

Even t hough Medtronic’s executives were aware of the sal es of
the Atlantis product, they never informed M chel son of the actual
sales, nor did they revise the alleged projections they had nade.
(Id. at 10.) By the tinme of the execution of the Three-Party
Agreenent, Medtronic had already sold over $78 million in Atlantis
products the previous cal endar year and another $3.6 mllion in
Zephyr and Prem er products. (rd. at 13.) At this tine,
Medt roni ¢’ s annual sal es projections were over $94 million. (1d.)
M chel son contends that he was never infornmed of any of these
figures. (1d.)

Al though it does not dispute that the actual sal es of products

using MitlilLock Iock technology were higher than originally



proj ected, Medtronic contends that the actual sales information is
irrelevant for the purposes of its notion and should not be
consi dered as genui ne i ssues of material fact because M chel son di d
not rely on the sales informati on or all eged sal es projections upon
entering the Three-Party Agreenment. (See 1d. at 8.) Medtronic
asserts that Mchelson’s own statenents indicate that he did not
rely on any of Medtronic’ s representations. First, Medtronic notes
and M chel son does not dispute that in a phone conversation between
M chael DeMane and M chelson that took place on My 9, 2001,
M chel son nade the follow ng point in reference to projections nmade
in 1994 on behal f of one of Medtronic’s earlier product |aunches:?
“[We try to predict these pro fornmas about what the market | ooks
Iike. And yet what we’'re mssing is the fact that as these
products get bigger, there is nore nmarket penetration, and the
mar ket grows in ways that you can[not] nodel.” (Medtronic’ s and
SDHI s Statenment of Undisputed Material Facts in Supp. of Their
Mot. for Partial Summ J. on Defs.’ Fraud and Unjust Enrichnent
Clains, Ex. H at 6.) In reference to product perfornance
projections in general, M chel son went onto state, “what you [a]re
really doing is, you [a]Jre trying to |look at the pie as it is
t oday, and say, okay, can we get alittle bit nore of this piece of

pie.” (ld. at 6-7.)

® The product launch to which Mchel son was referring was
Medtronic’s Orion plate technol ogy, which was another cervical
pl ate product that did not incorporate MiultiLock technol ogy. (See
Defs.” Statenment of Mterial Facts in Supp. of Defs.” Opp'n to
Pl.”s Mot. for Summ J. on Fraud and Unjust Enrichnment C ains and
Resp. to Pl.’s Statenent of Undi sputed Material Facts at 13.)



During a deposition taken on August 5, 2003, M chelson
testified again in reference to Medtronic’s 1994 projections that
he had “never been inpressed that [ Medtronic] quite get[s] the big
pi cture about the val ue of technology.” (Resp. of Pl./Third-Party
Def. To Defs.’” Statenment of Material Facts in Supp. of Defs.” Opp’'n
to the Mot. for Partial Summ J. on Fraud and Rel ated Unjust
Enrichment Clains at 7.) Mchelson testified that his MiltiLock
technology “blew [Medtronic’s projections] out of the water”
because the sales of the “MiultiLock product by itself [were] four
times greater in just a couple of years than what [ Medtronic] said
the market would be.” (Pl's.” Statenent of Undisputed Material
Facts in Supp. of Their Mot. for Partial Summ J. on Defs.’ Fraud
and Unjust Enrichnment Cainms, Ex. | at 7.) Because Medtronic was
selling nore of Mchelson’s MiltilLock technology than what it
t hought the whole world market was, M chel son stated that “there’s
something wong with what [Medtronic] nodeled, and |I'm sure
what ever they nodel ed was nathematically correct.” (Id. at 8.)
M chel son testified that Medtronic’'s projections “suffered froma
| ack of vision” because Medtronic “nodel ed the wong par adi gni when
it failed to take into account that new technology-- like the
Mul ti Lock technology--can not only take up a l|larger share of a
mar ket than projected but can also “make[] the market itself
i mensely larger.” (1d.)

DI SPUTED FACTS

The followng facts are disputed by the plaintiffs and woul d

present a genuine issue of material fact if this court determ nes

that they are relevant and material to Mchelson's fraud and



rel ated unjust enrichnent clains. Mchelson clains initially that
Rodri ck and DeMane represented to himthat the market for products
based on M chelson’s MiltiLock technology was limted to only $30
mllion annually. (Resp. of Pl./Third-Party Def. To Defs.
Statenment of Material Facts in Supp. of Defs.” Opp'n to the Mt.
for Partial Summ J. on Fraud and Rel ated Unjust Enrichnment C ains
at 8.) According to Mchelson, they al so stated that Medtroni c was
t he best source of information regardi ng narket potential, because
it subscribed to all conmmercially avail able sources of information
and because it was the |argest seller of spinal products in the
world. (1d.) Neither Rodrick nor DeMane can recall making the $30
mllion projection. (1d.)

By August of 1999, M chel son contends that Rodrick was telling
him that Medtronic could sell up to $35 mllion per year of
Mul ti Lock products, but only if Medtronic paid extra incentives to
sal espersons and doctors to pronote the product, thereby increasing
its costs and requiring a lower three percent (3% royalty rate to
M chleson. (Id. at 9.) 1In his deposition, Rodrick did not recall
providing Mchel son with the $35 mllion projection. (l1d.) In his
response to the sunmary judgnment notion, M chel son asserts that in
2000, Rodrick further represented to himthat Medtronic had a new
anterior cervical plate product in research and devel opment (the
“R&D product”) that was not based on M chelson’s technol ogy and
whi ch woul d obsolete the MiultiLock technology if introduced into
the market.* (I1d.)

4 \When questioned at his deposition, Rodrick did not recal
whet her Medtronic had a product in research and devel opnent

9



M chel son also clains in his summary judgnment response that
in late 2000 Medtronic represented to him that the MiltiLock
products coul d achi eve annual sales of $40 million, but only if the
royalty rate was | ow enough to create an i ncentive for Medtronic to
hol d back the R&D product fromintroduction into the market. (Id.
at 11.) |In response, Medtronic contends that is unaware of any $40
mllion projection being made to M chel son and notes that neither
Rodrick nor DeMane can recall whether the R&D product exi sted.
(1d.)

M chel son further clainms in response to the summary judgnent
nmotion that in January 2001, DeMane nmaintained to him that
M chel son’s MuiltiLock technology had a limted life-span due to
Medtroni c’s R&D product, and that the R&D product was not based on
M chel son’ s technol ogy, and woul d “obsol ete” that technol ogy. (Id.
at 12.) Furthernmore, M chel son alleges that DeMane recomrended
that M chel son accept the Three-Party Agreenent at the |l ower three
(3) percent royalty rate; otherwi se, Mchelson would be left with
no return at all as a result of the new R& product. (1d.) At
t hat point, M chel son contends he asked to see the R&D product, but
DeMane refused to produce it. (1d.) As a result, Mchel son
asserts that the R&D product never exi sted. (rd.) Al t hough
neither can recall whether the R&D product existed, Rodrick and

DeMane deny naking any statenent about a Medtronic product

mat ching the “R&D product.” (Resp. of PI./Third-Party Def. To
Defs.” Statenent of Material Facts in Supp. of Defs.” Cpp’'n to the
Mot. for Partial Summ J. on Fraud and Rel ated Unjust Enrichnent
Clainms at 10.) Nevertheless, he denied stating that a Medtronic
product woul d “obsolete” the MultiLock technology. (1d.)

10



obsol eting M chel son’s MultiLock technology. (1d.)
ANALYSI S

In this notion, Medtronic and SDH request summary j udgnent on
the defendants’ twelfth and thirteenth counterclains against
Medtroni ¢ and on M chel son’s second and third clai ns agai nst SDH
for fraud and unjust enrichnment, respectively. |In support of their
nmotion for summary judgnent, the plaintiffs argue three primary
grounds: (1) that Tennessee | aw governs the defendants’ clains and
counterclains; (2) that the alleged msrepresentations fail to
satisfy the elenents for fraudul ent i nducenent in either Tennessee
or California; and (3) the defendants’ related unjust enrichnment
al | egati ons hinge on the sane defective fraud all egati ons.

In response, M chel son and KTI insist that a genui ne i ssue of
material fact does exist as to whether Medtronic fraudulently
i nduced Mchelson to enter the Three-Party Agreenent. The
def endants al | ege that Medtroni c nmade representations to M chel son
mnimzing the value of and potential market for his MiltilLock
technology and that M chelson relied on those representations.
Specifically, they argue (1) that California |law governs their
counterclains and cl ai nms; (2) that sal es projections can support an
action for fraud; and (3) that Medtronic’s retention of the benefit
fromthe Three-Party Agreenent’s reduced royalty rate is unjust.

A. Summuary Judgnent St andard

Summary judgnent “shall be rendered forthwith” if the
pl eadi ngs, discovery materials, and affidavits on file "show that
there is no genuine issue as to any material fact and that the

nmoving party is entitled to a judgnent as a matter of |aw. " Feb.

11



R CGv. P. 56(c). The court's function is not to weigh the
evi dence, judge credibility, or in any way determ ne the truth of
the matter, but only to determ ne whether there is a genuine issue
for trial. Anderson v. Liberty Lobby, Inc., 477 U S. 242, 249
(1986). “[T]lhere is no issue for trial unless there is sufficient
evi dence favoring the nonnoving party for a jury to return a
verdict for that party. . . . If the evidence is nerely col orabl e,
or is not significantly probative, sunmary judgnent nmay be
granted.” Id. at 249-50 (internal citations omtted). Al
evi dence, facts, and “any inferences that may perm ssibly be drawn
fromthe facts nmust be viewed in the light nost favorable to the
nonnovi ng party.” Kocsis v. Miulti-Care Mgnt., Inc., 97 F.3d 876,
882 (6th Cir. 1996) (citing Matsushita Elec. Indus. Co. v. Zenith
Radio Corp., 475 U. S. 574, 587 (1986)). Furthernore, entry of
sumary judgnment is appropriate “against a party who fails to make
a showing sufficient to establish the existence of an el enent
essential to that party’s case, and on which that party will bear
t he burden of proof at trial.” Celotex Corp. v. Catrett, 477 U S
317, 322 (1986).

B. Choi ce of Law Determ nation

It is wundisputed that Paragraph 5.5 of the Three-Party
Agreenent contains a choice-of-law provision that states “[t]his
Agreenent shall be interpreted and construed, and the |egal
rel ations created herein shall be determ ned, in accordance with
the laws of the State of California (excluding conflicts of [aws).”
(Pl's.” Statenent of Undisputed Material Facts in Supp. of Their
Mot. for Partial Summ J. on Defs.’/Third-Party Pls.” Fraud and

12



Rel at ed Unjust Enrichnent Cains, Ex. C at 15.) The first issue
the court nust address to determ ne whether summary judgnent is
appropriate in this case is whether Dr. Mchelson’s fraud cl ains
fall under the unbrella of the Three-Party Agreenent’s California
choi ce-of -1 aw provision, thereby determ ning whether the |aws of
Tennessee or California govern the defendants’ state |aw cl ai ns.
Because a federal court exercising diversity jurisdiction over
state law clains applies the choice of law rules of the state in
which it sits, the court |ooks to Tennessee’'s conflict of |aw
jurisprudence to determne the appropriate law to be applied in
this case. Shoney’s Inc. v. Mrris, 100 F. Supp. 2d 769, 772 (M D.
Tenn. 1999). Under Tennessee law, “the contracting parties’
choi ce-of -l aw provision is valid absent contravention of public
policy of the forumstate or a showi ng that the sel ected forumdoes
not bear a reasonable relationship to the transaction.” Carefree
Vacations, Inc. v. Brunner, 615 F. Supp. 211, 215 (WD. Tenn.
1985); see also Tenn. Cobe ANN. 8§ 47-1-1-5(1) (“Wien a transaction
bears a reasonable relation to this state and al so to anot her state
or nation the parties may agree that the law either of this state
or of such other state or nation shall govern their rights and
duties.”); Goodw n Bros. Leasing, Inc. v. H&B Inc., 597 S. W 2d 303,
308 n.2 (Tenn. 1980). The court next considers Medtronic’s and
SDHI's challenge to the applicability of the Three-Party
Agreenent’ s contractual choi ce-of -1 aw provi si on and whet her either
of the two exceptions set forth above apply.
_ Essentially, Medtronic and SDH contend that M chel son’ s fraud

clainse are “noncontractual or incidental to the contractual

13



rel ati onshi p” and do not fall under the Three-Party Agreenent. The
plaintiffs argue that for tort-based clains, “Tennessee always
applies ‘the nost significant relationship’” test,” despite a
choi ce-of -1 aw cl ause. (Reply Mem in Supp. of Pls.” Mt. for
Partial Summ J. on Defs.’/Third-Party Pl.’s Fraud and Rel ated
Unj ust Enrichment Clainms at 3 (citing Gegory v. Chem Waste Mnt .,
Inc., 38 F. Supp. 2d 598, 619-20 (WD. Tenn. 1996)).)

M chel son and KTl assert that Medtronic’s argument is
incorrect and that the Three-Party Agreenent’s choice-of-I|aw
provi sion does apply to their clains of fraud. They assert that
Medtronic’s statenment that Tennessee “always” applies the nost
significant relationship test to fraud in the i nducenent clains is
an incorrect statenent of the Jlaw in Tennessee and a
m scharacterization of the holding in G egory where the court did
in fact use the “nost significant relationship” test even though
the contract in issue contained a choice of |aw clause specifying
another’s state’s |law. The defendants contend that nowhere in the
Gregory decision did the court indicate that Tennessee always
applies the significant relationship test to tort-based clains.
See generally Gregory v. Chem Wiste Mgnt., Inc., 38 F. Supp. 2d
598 (WD. Tenn. 1996). The defendants also direct the court’s
attention to two other cases that hold to the contrary.

I n Shoney’'s, Inc. v. Mrris, 100 F. Supp. 2d 769, 774 (MD.
Tenn. 1999), the court found that a defendant’s counterclaim for
fraudul ent inducenent in an action for breach of franchise
agreenent fell under the parties’ choice-of-law provision where

that provision stated “[t]he ternms of this agreenment shall be

14



interpreted and construed in accordance with the aws of the State
of Tennessee.” In reaching its decision, the court |ooked to the
Rest atenent (Second) Conflict of Laws (1971) for guidance. The
comments to Section 201 state that “questions involving the effect
of m srepresentation, duress, undue influence and m stake upon a
contract are determ ned by the | aw chosen by the parties, if they
have nmade an effective choice.” 1d. at 773. The comments go on to
say that “[t]he fact that a contract was entered into by reason of
m srepresentati on, undue influence or m stake does not necessarily
mean that a choice-of-law provision contained therein will be
denied effect. This will only be done if the m srepresentation

undue influence or m stake was responsible for the conplainant’s
adherence to the provision.” 1d. Noting that the defendant did
not allege that fraud was responsible for his adherence to the
choi ce-of -l aw provision, the court held that all clainms in the
Shoney’s case would be governed by the parties’ choice-of-Iaw
agreenent. |d. at 773-74. In reaching its conclusion, the court
did not apply the “significant relationship test” to the
defendant’s fraudul ent inducenent counterclaim See id.

The second case relied upon by M chel son and KTl is the Sixth
Circuit case of Mdses v. Bus. Card Express, Inc., 929 F.2d 1131
(6th Gr. 1991), which was also relied upon in the Shoney’s
decision. In Mses, the plaintiffs, franchi sees, brought an action
agai nst franchi sor seeking conpensatory and punitive danages for
statutory fraud and m srepresentation, which included fraudul ent
i nducenent . Id. at 1133. The parties’ franchise agreenent

cont ai ned the foll owi ng choi ce-of-1aw provision: “[t]his Franchise

15



and License Agreenent and the construction thereof shall be
governed by the laws of the state of Mchigan.” | d. The
plaintiffs asserted, nuch |ike Medtronic and SDH have in this
case, that the <choice-of-law provision applied only to
“construction of the contract itself and not to their clains of
fraud and mi srepresentation.” 1d. at 1139.

The Moses court conpared the |anguage in the franchise
agreenent to the choice-of-law provisions considered in the Fifth
Circuit decision of Caton v. Leach Corp., 896 F.2d 939 (5th Gr
1990) . The choice-of-law provision in that case provided that
“[t]his agreenent shall be construed under the | aws of the State of
California.” 1d. at 943. The Caton court determned that “[t]he
parties’ narrow choice of | awclause d[id] not address the entirety
of the parties’ relationship,” and thus did not apply to the
plaintiff’s tort clains. | d. The court then contrasted the
| anguage in that case with an exanple of |anguage that would
enconpass nore than pure contract clains: “govern, construe and
enforce all of the rights and duties of the parties arising fromor
relating in any way to the subject matter of this contract.” |Id.
n. 3. The Mses court decided that the choice-of-law provision
before it fell between the extrenes presented in the Caton case.
Moses, 929 F.2d at 1140.

After considering the | anguage of the clause and conparingits
br oadness to ot her choice-of -l aw provisions, the court determ ned
that the plaintiffs were “not asserting a non-contractual claimor
one that arose incidentally out of the contractual relationship.”

Id. at 1140. Rat her, the plaintiffs were seeking to avoid the

16



enforcenment of the contract itself. [Id. In light of the relief
sought by the plaintiffs, the court determned that the clains of
fraud and m srepresentation “woul d appear to be enconpassed by the
| anguage” of the choice-of-1aw provision. | d. In reaching its
conclusion, the Sixth Grcuit relied on conment ¢ to Section 201 of
the Restatenent (Second) Conflict of Laws, and it did not nention
the “significant relationship test” inits analysis. |[|d. at 1139.

Medtronic and SDHI have argued that the case presently
before the court is distinguishable from both the Shoney’'s and
Moses cases and cite to an unpublished decision out of Oregon in
support of their argunent. They stress that in Shoney’ s and Mses,
the courts predicated their rulings that the choi ce-of-Ilaw cl auses
applied to allegations of fraud and m srepresentation, in part, on
the conclusion that the all egations were not “non-contractual” or
incidental” to the contract but, instead, put the validity of the
contract itself at issue. (Reply Mem in Supp. of Pls.” Mt. for
Partial Summ J. on Defs.’/Third-Party Pl.’s Fraud and Rel ated
Unj ust Enrichment Clains at 4 (citing Boydstun Metal Works, Inc. v.
Parametric Tech. Corp., Gvil No. 99-480-AS, 1999 U.S. Dist. LEXIS
10226, at *10-11 (D. O. May 19, 1999).)

Medtronic is correct in its assertion that M chel son and KT
are not trying to avoid the enforcenment of the Three-Party
Agreenent and are not attacking the agreenent’s validity. Thi s
fact would tend to nake the defendants’ fraudulent inducenent
clainms different from those in Shoney’s and Mses and could
arguably neke the allegations incidental to the agreenent.

Neverthel ess, this court is unpersuaded that the choice-of-Iaw
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provi si on does not apply to the defendants’ fraudul ent inducenent
cl ai ns. As M chel son and KTl have indicated to the court, the
| anguage of the choice-of-law provision in the Three-Party
Agreenment is broader than the provisions in either Shoney’'s or
Mbses, which makes the “incidental” and *“non-contractual”
distinction nmuch less inportant than it was in those decisions.
When that fact is taken in conmbination with comrent c¢ to Section
201 of the Restatenment (Second) of Conflict of Laws, this court is
conpelled to hold that the fraudul ent inducenent allegations fal
wi thin the scope of the parties’ agreenent.

Accordingly, this court finds that the choice-of-Iaw provision
does apply to the defendants’ clains of fraud. Furthernore, this
court does not find, nor have the parties argued, that the public
policy of Tennessee would preclude the application of California
law. Both parties agree that the elements of fraud in California
are essentially the same as those in Tennessee. (See Defs.’ Mem
of P. & A in Opp’'n to Pls.” Mt. for Partial Sunm J. on
Defs.’” /Third-Party Pl .’ s Fraud and Rel ated Unj ust Enrichnment C ai ns
at 11 n.9.) Moreover, this court is satisfied that the selected
state law, that of California, bears a reasonable relation to the
transacti on. California is Mchelson's domcile and principal
pl ace of business. He negotiated the terns of the agreenment from
California, and he invented the MiltiLock technology that is the
subject matter of the Three-Party Agreenent in California.
Therefore, this court wll apply the laws of the state of

California to the defendants’ countercl ai mand M chel son’ s ¢l ai mof
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fraud.®

C. G ains of Fraud under the Three-Party Agreenent

__ _The defendants allege that Medtronic nade four fraudul ent
m srepresentations in an effort to induce Mchelson to enter the
Three-Party Agreenent with Medtronic and Wight Medical. Two
alleged msrepresentations are based on promsed future
performances by Medtronic. Another alleged msrepresentation is
based on Medtronic’'s future projection of the mrket for
M chel son’s Mul ti Lock t echnol ogy. The final m srepresentation is
based on Medtronic’'s representation that it had a product in
devel opnment that woul d “obsol ete” M chel son’s Mul ti Lock t echnol ogy.
The court will consider each alleged m srepresentation in turn.

1. M srepresentati ons Based on Proni sed Future Perfornmance

The defendants’ amended countercl ai ns® and M chel son’s third
party conplaint allege that Medtronic nade two fraudul ent
representations concerning its future conduct. Essentially,
M chel son and KTl assert that they have a claim for promssory
fraud because Medtronic allegedly failed to do things it prom sed

to do under the Three-Party Agreenent. First, Medtronic prom sed

® This court notes that neither party briefed the issue of
whet her the Three-Party Agreenent’s choi ce-of -1 aw provi sion applies
to the defendants’ related clainms of unjust enrichnment. In the
absence of argunent, the court will apply the I aws of Tennessee to
the claimof unjust enrichnent as that is a claimthat is quasi-
contractual in nature and is a theory of recovery that is avail able
in the absence of a valid contract.

6 First Am  Supplenental Counterclainms for Danages,
I njunctive Relief, Specific Performance and Decl aratory Relief, for
Patent Infringenent, Breach of Contract, Conversion, Unjust
Enrichment, Fraud, M sappropriation of Trade Secrets, Unfair
Conpetition, and Violation of the Lanham Act.
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to provide patent marking and name recognition on Mchelson’s
products and literature. Second, Medtronic promsed to pay
royalties on MultiLock product sal es.

In the absence of a confidential relationship between the
parties, an action for promssory fraud requires a plaintiff to
establish that the defendant made a prom se “w t hout any intention
of performng it.” Rheingans v. Smth, 119 P. 494, 496 (Cal
1911); see also Lazar v. Superior Court, 909 P.2d 981, 985 (Cal
1996) (finding that where a promse is nade without the intention
to perform “thereis aninplied msrepresentation of fact that may
be actionable fraud). “The nmere making of a prom se, which the
prom sor afterwards fails or refuses to perform does not
constitute actionable fraud.” Rheingans, 119 P. at 496.

In the plaintiffs notion for partial summary judgnent,
Medtronic and SDH challenge the defendants’ prom ssory fraud
clai ms and assert, anong ot her things, that M chel son and KTl have
not and cannot offer any “factual or evidentiary support for even
an inference that [Medtronic’ s] prom ses were either false when
made or that [Medtronic] |acked a present intent of perfornmance.”
Mem in Supp. of Pls.” Mt. for Partial Sum J. on Defs.’/Third-
Party Pl .’ s Fraud and Rel ated Unjust Enrichnment Clains at 12.) The
plaintiffs have pointed out to the court that M chel son and KTI
fail to address their promssory fraud allegations in their
opposition to the Plaintiff’s notion.

If a noving party neets its initial burden of denonstrating
the absence of a genuine issue of material fact, the nonnoving

party nust present “significant probative evidence” to denonstrate
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that “there is [nore than] sone netaphysical doubt as to the
material facts.” More v. Phillip Murris Co., 8 F.3d 335, 339-40
(6th Cir. 1993). At this tinme, the court finds that M chel son and
KTI have failed to carry their burden of denonstrating that a
genuine issue of material fact exists as to whether Medtronic’s
prom ses for future performance were false when nmade or that
Medtroni c did not possess the present intent to keep its proni ses.
Accordingly, this court recomends that the plaintiffs’ notion for
summary j udgnent be granted as to the defendants’ counterclains and
cl ai ns based on prom ssory fraud.

2. M srepresentati ons Based on Future Market Projections

M chel son and KTl allege that Medtronic’s fraudul ent conduct
as it relates to market projections is two-fold. First, Medtronic
allegedly represented to Mchelson that the nmarket for the
Mul ti Lock technol ogy was linmted to $30-40 mi|llion and continued to
make the same representations when actual sales and sales
proj ections had exceeded those anpbunts. Second, Medtronic never
disclosed to Mchelson that its actual sales and updated sales
proj ections had increased, which Mchel son contends rendered its
initial $30-40 million representation fal se.

To establish a cause of action for fraud in California, a
l[itigant nust prove five basic elenents: (1) that the defendant
made a fal se representation as to a past or existing material fact;
(2) that the defendant knew that the representation was fal se when
made; (3) that the defendant nade the representation for the
purpose of inducing the plaintiff to rely upon it; (4) that the

plaintiff was unaware of the falsity of the representation and
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justifiably acted in reliance upon its truth; and (5) that the
plaintiff sustained damage as a result of the reliance. See
G ovatorium Inc. v. NCR Corp., 684 F.2d 658, 660 (9th G r. 1982)
(interpreting Californialaw); see also California Book of Approved
Jury Instructions [BAJI] § 12.31. Medtronic and SDH have only
chal | enged the defendants’ ability to establish genuine issues of
material fact as to the first and fourth elenents of fraud.
Therefore, this court will limt its analysis to those el enents.

a. Fal se Representations as to Past or Existing Fact

Medtronic asserts that any projections it may have nmade in
connection with the Three-Party Agreenent cannot sustain an action
for fraud because future sal es projections are not past or existing
representations of material fact. Medtronic further contends that
because no fraud can be established, the defendants’ allegations
shoul d be barred by the parol evidence rule.

The general rule in California is that opinions cannot
constitute fraud, unless the party stating the opinion does not
honestly believe in the opinion or knows it cannot be true.
Daniels v. Odenburg, 224 P.2d 472, 474 (Cal. C. App. 1950); Dyke
v. Zaiser, 182 P.2d 344, 350 (Cal. C. App. 1947); see also
California Book of Approved Jury Instructions [BAJI] § 12.32.
Furthernore, “predictions as to future events are deened opi ni ons,
and not actionable by fraud.” Gen Holly Entmt, Inc. v.
Tektronix, Inc., 100 F. Supp. 2d 1086, 1093 (C.D. Cal. 1999)
(citing 5 Wtkin, Summary of Cal. Law (9th ed. 1988) Torts, 8 676-
678) . “The alleged m srepresentation nust also ordinarily be a

specific factual assertion; generalized statenents are usually not
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actionable as fraud.” Id. However, there are three recognized

exceptions to the general rule stated above:

()where a party holds hinself out to be specially
qualified and the other party is so situated that he may
reasonably rely upon the fornmer’s superior know edge; (2)
where the opinion is by a fiduciary or other trusted
person; (3) where a party states his opinion as an
exi sting fact or as inplying facts which justify a belief
in the truth of the opinion.

Borba v. Thomas, 138 Cal. Rptr. 565, 570 (Cal. C. App. 1977); see
al so Neu-Visions Sports, Inc. v. Soren, 103 Cal. Rptr. 2d 159, 162
(Cal. Ct. App. 2000).

M chel son and KTI contend that Medtronic never honestly
believed that the projections nade to M chel son were correct and
have directed the court’s attention to a case they assert supports
a cause of action for fraud under these circunstances, Dyke v.
Zai ser, 182 P.2d 344 (Cal. . App. 1947). |In Dyke, Dyke purchased
a business in reliance on Zaiser’'s representations that it
generated approximately $2600 per nonth in revenue and could
potentially generate $5000 per nonth with proper attention and
diligence. |Id. at 347. But Zaiser knew that the city planned to
shut down a particul ar portion of the business and that the shutdown
woul d significantly affect the revenue of the business. [1d. The
court found that Zaiser could not have honestly believed that the
busi ness’ current revenue coul d generate the anount as represented.
| d. Therefore, the court found Zaiser’s representations to be
fal se and held himliable for fraud. Id.

M chel son and KTl claimthat Medtronic’ s representations are

conparabl e to that of Zaiser’s. The defendants note that Medtronic
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allegedly represented that the market for Mchelson’s MiltiLock
products was limted $40 mllion, when Medtronic knew that the
actual sal es had exceeded that figure and updated projections were
for sales in the $80-90 million range. In response, Medtronic
argues that even if it were true that it nmade limted predictions
as to what the sales of MultiLock products would be in the future,
those predictions were not material to the transaction and thus
could not constitute fraud. See Dyke, 182 P.2d at 350 (holding
that a fal se expression of opinion not honestly entertained “my
constitute fraud” if the opinionis “mterial to the transaction”).

This court agrees with Medtronic’s argunent that the all eged
projections were not material to the transaction for the reasons
stated infra in the court’s analysis of Mchelson s reliance.
Furt hernore, several distinctions can be drawn between the facts of
Dyke and the case presently before the court. |In Dyke, the court
noted that the parties were dealing mainly “with a matter of incone
and expected incone.” Id. at 350. That is not the case here.
M chel son makes no al | egations t hat Medtroni c made
m srepresentations as to actual present sales in addition to its
projections. Additionally, Mchel son already had experience with
the sale of his MiltiLock technology under his previous sales
agreenent with Wight Medical. As part of that agreenment, Wi ght
Medical included with its royalty paynments “a conputer printout
showing the sales or rental price, the date, the country, the
nunber of units of each MiultiLock Product, conponent or instrunent
sold or rented, the applicable [royalty rate] and the total

[royalty paynent due].” (Defs.’ Statenent of Material Facts in
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Supp. of Defs.” Cop’'n to Pl.’s Mt. for Summ J. on Fraud and
Unjust Enrichnent Cains at 8-9.) Thus, Mchel son was not in the
same uninforned position as Dyke because he had experience and
knowl edge that was unavailable to Dyke, who could only rely on
Zai ser’ s representations al one.

Next, M chel son and KTl argue that even if Medtronic’ s initial
representations to Mchel son were not false when made, Medtronic
failed to disclose to Mchel son before the execution of the Three-
Party Agreenent that the actual sales and i ncreased projections for
the MultiLock products exceeded that amount. In support of their
argunent, the defendants direct the court’s attention to the
California decision of Stevens v. Marco, 305 P.2d 669 (Cal. C
App. 1956). In Stevens, an inventor assigned rights to his
invention to the defendant, who agreed to develop and sell a
product based on that invention in exchange for royalties. [Id. at
672. Several years l|later, the defendant inforned Stevens of a
potential conflicting patent and that the conflicting patent’s
owner may likely file an infringenent suit. 1d. at 674. At the
time of his representation, the defendant truly believed there was
a patent conflict. ld. at 677. In reliance on the defendant’s
statenents, Stevens signed a rel ease di schargi ng the def endant from
any further obligation under their contract. 1d. at 676. However,
by the time Stevens signed the release allowing the defendant to
sell its product royalty-free, the defendant had | earned t hat there
was no patent conflict or athreat of litigation. 1d. at 677. The
defendant failed to disclose those new facts to Stevens.

As a result of the defendant’s failure to disclose the new
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information, the court held that Stevens had established a prim
facie case of actionable fraud. The court noted: “[i]t is the
prevailing | aw that one who | earns that his or her statenents, even
i f thought to be true when nmade, have becone fal se t hrough a change
incircunstances, has a duty, before his statenents are acted upon,
to disclose the newconditions to the party relying on the ori ginal
representations.” 1d. at 683. M chel son contends that Medtronic’s
actions were simlar to that of the defendant in Stevens in that
Medtronic failed to discl ose a change inits projections and actual
sales after its initial representations proved to be inaccurate.
M chel son asserts that by failing to disclose this naterial
information to him Medtronic is in the sane positionas if it knew
the statenments to be fal se when nmade

In response, Medtronic argues that it had no duty to disclose
its actual sales and sales projections to Mchelson after it made
its initial representation. Medtronic argues that the Restatenent
of Torts upon which the court in Stevens expressly relies, only
inposes liability for non-disclosure where “[olne . . . fails to
di sclose to another a fact.” ResTATEMENT OF TorTs 8 551(1) (1977)
(enmphasis added); see also Stevens, 305 P.2d at 683 (quoting
ResSTATEMENT OF TorTs 8 551(2) and coment (f)). Furthernore, Medtronic
asserts that the duty to correct a m sleading representation only
applies to previous factual statenents. See N bbi Bros., Inc. v.
Honme Fed. Sav. & Loan, 253 Cal. Rptr. 289, 295 (Cal. C. App. 1988)
(“A duty of disclosure arises when a statenment of fact is
m sl eadi ng wi t hout additional or qualifying information.”) (citing

RESTATEMENT ( SECOND) oF TorTs 8 529 (1977)).
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This court finds that Medtronic had no duty to disclose its
actual sales or sales projections after itsinitial representation.
Al though the facts in Stevens appear to be anal ogous to the instant
case, those facts also vary in nmaterial aspects. The primry
difference is that the defendant in Stevens asserted a fact upon
whi ch an i nexperienced i nventor relied. Here, Medtronic never nade
any representation of fact. For instance, as Medtronic illustrates
in its reply, Mchelson states that Medtronic executives
“represented . . . that Medtronic projected that [MiltiLock

products] would generate no nore than $30 mllion in sales per

year.” (Mchelson Decl. T 8 (enphasis added). M chel son then
states that Medtronic represented in August 1999 that “it was
possi ble for Medtronic to sell up to $35 mllion per year.” 1d. 1
9 (enphasis added). M chel son further states in late 2000,
Medtronic “represented . . . it could potentially achieve sal es of
$40 mllion per year.” ld. § 11 (enphasis added). Finally,

M chel son states that in early January 2001, Medtronic executive
DeMane discussed a way “to achieve $40 million in annual sales.”
ld. § 12 (enphasis added). These representations are conpletely

different fromthe statements nmade by the defendant in Stevens.’

! In a letter the defendant wote to Stevens regarding
royalties, he stated in part as foll ows:

Another matter of great inportance is that our patent
attorneys have reported that conflicting patents exist
bet ween our panel |ight patents and a patent obtai ned and
filed on January 25, 2938, and granted on March 5, 1940,
Nunber 2192345. This patent has been assigned to one of
the large light conmpanies in 1940, who retained the
property rights of the sane. It mght be that you have
sonme views on this matter as no doubt this conflict wll
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Additionally, in Stevens the court found that the parties
shared a confidential and fiduciary relationship that arose in part
out of Stevens’ trust and confidence in the defendants
representation. Stevens, 305 P.2d at 678-81 (“Wen the parties are
so circunstanced or associated in a business transaction that one
party must rely on the good faith and integrity of the other, the
fiduciary character of the relationship my exist despite the
absence of a blood relationship.”). ®“Against this background,” the
court held that when the defendant | earned of the facts — that is,
that none of the patents conflicted and the threat of litigation
had di sappeared — he “ha[d] the duty, before his statenents [were]
acted upon, to disclose the new conditions to the party relying on
his original representations.” ld. at 681. In contrast to
M chel son, Stevens had no experience with patents or patent
applications and conpletely entrusted the defendant wth his
confidential invention. |Id. at 672.

In the instant case, no evidence exists of a previous
confidential relationship, that the defendants expressly reposed a
trust or confidence in Medtronic, or that the transaction at issue
was intrinsically fiduciary. As Medtronic has indicated, the
parti es have a significant history of arns-|ength negotiations. In
fact, prior to entering the Three-Party Agreenment, M chel son had
threatened to join Medtronic to a lawsuit that he was litigating

wi th Wight Medical concerning whet her Medtronic was a perm ssible

end in litigation very soon.
Stevens, 305 P.2d at 674.
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licensee of the MultiLock technology. In light of this conparison,
the court is unpersuaded that Medtronic had any duty to disclose
the actual sales and sales projection information that devel oped
after its initial representations to M chel son. Medtronic’ s
proj ections were nothing nore than guesses or estimates as to what
ki nd of sales MiulitLock products would have in the future. Even if
Medtronic’s internal sales projections increased fromits initial
representations, those internal sales projections were nerely
guesses or estimates as well. Accordingly, this court finds that
M chel son cannot establish the first elenent of a claimfor fraud
under California |aw. In light of that finding, the court also
finds Mchelson’s and KTI’s argunent concerning the applicability
of the fraud exception to the parol evidence rule to be w thout
nerit.® Therefore, this court finds that the defendants should be
barred from presenting evidence at trial regarding Medtronic’'s
all eged m srepresentations and reconmends that the plaintiffs's
nmotion for summary judgnment be granted as to the defendants’
twel fth counterclaimand M chel son’s second claimfor fraud in the
i nducenent .

b. M chel son’s Reli ance Upon Fal se Representations

M chel son argues that he was fraudulently induced to rely on
Medtronic’s representations because of its superior know edge
regarding the MultilLock Sales, its position in the industry as the

preem nent manufacturer and seller of spinal products, and its

8 Under California law, the parol evidence rule “has no
application to a case involving a fraudulent m srepresentation
whi ch induces the execution of a contract.” Ca.. Cooe Cv. P. 8
1856( Q) .
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experience in the marketplace. |n response, Medtronic asserts that
even if future sales projections can support an action for fraud,
M chel son cannot prove reasonabl e reliance on such representations.

First, Medtronic asserts that M chel son expressly disclained
any and all reliance on representations that m ght otherw se serve
as inducenents to contract, agreeing that “no representations of
any ki nd or character have been nade to it by the other Parties, or
by any of the other Parties’ agents, representative or attorneys,
to induce the execution of this Agreenent.” (Pls.’” Statenent of
Undi sputed Material Facts in Supp. of Their Mdt. for Partial Summ
J. on Defs.’/Third-Party Pl.’s Fraud and Rel at ed Unj ust Enri chnment
Clains, Ex. C 8 4.6.) The defendants assert that the integration
clause in Section 4.6 of the Three-Party Agreenent cannot bar a
clai mfor fraudul ent inducenent. They argue that in Ron G eenspan
Vol kswagen, Inc. v. Ford Modtor Land Dev. Corp. 38 Cal. Rptr. 2d
783, 785 (Cal. Ct. App. 1995), the California Court of Appeals held
that an integration clause providing that “[n]o express or inplied
representations, warranties, or inducenents have been nmade by any
party to any other party except as set forthin this agreenment” did
not preclude plaintiffs fromproving fraud. 1d. at 996. Medtronic
has cited no authority in support of its argunent to the contrary;
therefore, this court finds that the Ron G eenspan Vol kswagen case
controls and that the integration clause alone will not bar the
def endants’ proof of reasonable reliance.

Next, Medtronic argues that the court should reject
M chel son’ s argunent of reasonabl e reliance based on his assertion

that Medtronic had superior knowl edge and held a preem nent
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position and experience in the market. Medtronic contends that the
Three-Party Agreenent was an armis |length transacti on between two
sophi sticated parties represented by counsel and that M chel son’s
reliance on any alleged representations was not reasonable.
Moreover, Medtronic contends that Mchelson’s own statenents
indicate that he did not rely on the market projections at all.
This court tends to agree.

As this court noted under its analysis of the first el enent of
fraud, California does recognize an exception to the rule that
predictions as to future events are deened opinions, but only
“where a party holds hinself out to be specially qualified and the
other party is so situated that he may reasonably rely upon the
former’ s superior know edge.” Borba v. Thomas, 138 Cal. Rptr. 565,
570 (Cal. C. App. 1977). Additionally, California applies the
“superior know edge” exception where the assunmed know edge
possessed by the party expressing the fraudul ent opinion actually
notivates the other party to enter the transacti on. See Pacesetter
Hones, Inc. v. Brodkin, 85 Cal. Rptr. 39, 43 (Cal. C. App. 1970).
“I'n determ ni ng whet her one can reasonably or justifiably rely on
an alleged msrepresentation, the know edge, education, and
experience of the person claimng reliance nust be considered.”
@Quido v. Koopman, 2 Cal. Rptr. 2d 437, 441 (Cal. C. App. 1992)
(citing Gay v. Don MIller & Assoc., Inc, 674 P.2d 253 (Cal. C
App. 1984; Seeger v. (dell, 115 P.2d 977 (Cal. 1941)).

In the instant case, M chelson has presented no evidence to
establish that he was actually notivated to enter the Three-Party

Agreenment by Medtronic’s future sales projections. 1In fact, this
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court finds no evidence to support a finding that M chelson
actually or justifiably relied on Medtronic’s projections at all.
It is undisputed that M chelson is in the business of Iicensing his
t echnol ogy. M chel son had previously licensed his MiltiLock
technology to Wight Medical and had obtai ned market projections
fromthat conpany as a result. In a letter fromM chel son to Tom
Patton of Wight Medical, Mchelson was informed enough to know
that Wight Medical’s projections of its own anticipated market
share was “very conservative” conpared to that of an unidentified
product nmarketed by Medtronic. (Defs.’ Statenment of Material Facts
in Supp. of Defs.” Qop’n to Pls.” Mdt. for Summ J. on Fraud and
Unj ust Enrichnent Cains at 10.) Furthernore, M chel son al so had
know edge of sales reports fromWight Medical on Multi Lock product
sales. As a result, the court finds that M chel son’s know edge,
education, and experience refute a finding of reasonable reliance.

Mor eover, M chel son’s own statenents regardi ng t he accuracy of
mar ket projections indicate that he did not rely on Medtronic’'s
mar ket projections. For instance, four nonths after signing the
Three-Party Agreenent, Mchelson adnmitted to Medtronic’s M chael
DeMane that in Mchelson’s opinion, narkets cannot be reliably
nodel ed. (1d. at 12-13.) During that sane conversation, M chel son
stated that he disagreed with the “paradi gmi chosen by Medtronic
and bel i eved that Medtronic’s projections “lacked vision.” (1d. at
13.) More inportantly, Mchelson went on to explain in reference
to market projections that “what you're really doing is, you're
trying to look at the pie as it is today, and say, okay, can we get

alittle bit nore of this piece of pie . . . . And they' re the
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kind of things - those kinds of paradigm shifts that make it
i npossible to predict in a neaningful way.” (rd.) M chel son
clains that these statenments are irrelevant and cannot be used to
counter his reliance because the statenents were made four nonths
after the Three-Party Agreenent. This court disagrees.
M chel son’s statenents reflect his beliefs and phil osophy on the
predictability of market projections and are highly relevant to a
determ nation of his reliance.

Furthernore, M chel son’s deposition testinony is rel evant and
reflects his phil osophy regardi ng mar ket projections. On August 5,

2003, Mchelson stated in reference to the cervical plate market

generally that, “lI have never been inpressed that Medtronic quite
get[s] the big picture about the value of technology.” (ld. at
14.) In reference to the MilitLock technology specifically,

M chel son testified that “there’s something wong wth what
Medtroni ¢ nodel ed” but went on to say that, “I’ msure what ever they
nodel ed was mat hematically correct.” (l1d. at 14-15.) Wen these
statenents are coupled with the statenments M chel son nade t o DeMane
just four nonths after the Three-Party Agreenent, this court mnust
concl ude that M chel son cannot establish that he reasonably relied
on Medtronic’s market projections. |In fact, the undi sputed facts
indicate that Medtronic’'s market projections were not material to
his decision to enter the contract because he finds nmarket
projections inherently unreliable. Accordingly, this court finds
that M chel son and KTl cannot establish reasonable reliance as a
matter of | aw and recommend that the plaintiffs’ notion for parti al

summary judgnment be granted as to the defendants’ twelfth
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counterclaim and Mchelson's second <claim for f r audul ent
i nducenent .

D. M srepresent ati ons Based on Devel opnent of R&D Product

M chel son’s and KTI’s renaining allegation of fraud concerns
Medtronic’s alleged representations that it had a product in
devel opnment that woul d “obsol ete” M chel son’s Mul ti Lock technol ogy.
First, the court notes that the existence or non-existence of this
product is disputed by the parties, as well as whether Medtronic’s
executives did in fact represent to Mchel son that his technol ogy
woul d becone obsol ete. This factual dispute, however, is
i rrel evant because Medtronic has directed this court’s attention to
the fact that Mchelson and KTl raised this allegation of
fraudul ent representation for the first tinme in their oppositionto
the plaintiffs’ notion for partial sunmary judgnent. Rule 9(b) of
the Federal Rules of Civil Procedure provides in pertinent part:
“I'i]n all averments of fraud or mstake, the circunstances
constituting fraud or m stake shall be stated with particularity.”
FeEp. R CQv. P. 9(b); see also Aen Holly, 100 F. Supp. 2d at 1093-
94. After a careful review of the defendants’ counterclains and
anended counterclains and Mchelson’s third party conplaint, this
court finds that the defendants have failed to plead this
all egation of fraud wwth the particularity required by the Federal
Rul es. As such, this court recomends that Medtronic’s and SDHI ' s
nmotion for partial summary judgnment be granted as to the
defendants’ allegations of fraud based on all eged representations
regardi ng the devel opnent of the R&D product.

d. Rel ated d ains of Unjust Enrichnent




Finally, Medtronic contends that partial sumary judgnent
necessarily should be granted for the defendants’ thirteenth
counterclaim and Mchelson’s third claim for unjust enrichnment
because those clains “hinge[] on the sanme defective fraud
allegation.” (Mem in Supp. of Pls.” Mdt. for Partial Sunm J. on
Defs.”/Third Party Pl's.” Fraud and Rel ated Unj ust Enrichnent C ai ns
at 1.) This court agrees. |In Tennessee, “[u]njust enrichnent is
a quasi-contractual theory or is a contract inplied-in-lawin which
a court may inpose a contractual obligation where one does not
exist.” \Whitehaven Cnty. Baptist Church v. Holloway, 973 S.W2d
592, 596 (Tenn. 1998) (enphasis added). Essentially, M chel son and
KTl cannot have it both ways. They cannot argue for choice-of-|aw
purposes that this dispute is contractual and governed by the
Three-Party Agreenent’s contractual choice-of-law provision and
then claimin the next breath that they are entitled to relief
based on a theory of law that is quasi-contractual in its very
nature. Neverthel ess, the defendants have argued that Medtronic
and SDHI have been unjustly enriched as a result of their efforts
to fraudulently induce Mchelson to enter the Three-Party
Agr eenent . Because the court finds that summary judgnent is
appropriate for the defendants’ and M chel son’s clains of fraud,
the court also finds that summary judgnent is warranted for their
related clains of wunjust enrichnent arising out of the fraud.
Accordingly, this court reconmmends that the plaintiffs’s notion for
summary judgnment be granted as to the defendants’ thirteenth

counterclaimand Mchelson’s third claimfor unjust enrichnent.
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CONCLUSI ON
It is recommended that Medtronic’s and SDH's notion for

partial sunmmary judgnment on M chel son’s and KTl's fraud and rel at ed

unjust enrichment counterclains be granted.

Respectfully submtted this 20th day of My, 2004.

DI ANE K. VESCOVO
UNI TED STATES MAG STRATE JUDGE

NOTI CE

ANY OBJECTI ONS OR EXCEPTIONS TO TH'S REPORT MJUST BE FI LED
W THI N TEN (10) DAYS AFTER BEI NG SERVED W TH A COPY OF THE REPORT.
28 U.S.C. § 636(b)(1)(C). FAILURE TO FILE THEM W THI N TEN (10)

DAYS MAY CONSTI TUTE A WAI VER OF OBJECTI ONS, EXCEPTI ONS, AND FURTHER
APPEAL.
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