IN THE UNI TED STATES DI STRI CT COURT
FOR THE WESTERN DI STRI CT OF TENNESSEE
WESTERN DI VI SI ON

ROBERT | VORY,
Pl aintiff,

VS. No. 00-3022-V
SHELBY COUNTY GOVERNMENT,
A.C. G LLESS, individually,
and MARRON HOPKI NS,

i ndi vi dual |y,

N N N N N N N N N N N N

Def endant s.

ORDER GRANTI NG | N PART AND DENYI NG | N PART DEFENDANTS'
MOTI ONS FOR SUMVARY JUDGVENT

On Cct ober 26, 2000, the plaintiff, Robert lvory, a forner
enpl oyee of the Shelby County Sheriff’s Departnent, filed suit
under 42 U.S.C. 8§ 1983 agai nst Shel by County, Shel by County Mayor
A.C. Glless, and Shelby County Chief Jailer Marron Hopkins,
contendi ng t hat he was wongfully termnated in retaliation for the
exercise of his right to free speech guaranteed by the First and
Fourteenth Anendnments of the United States Constitution and Article
I, Section 19 of the Constitution of the State of Tennessee. His
conplaint also included a claim for violation of the Tennessee
Public Protection Act, 8 50-1-304 (commonly known as the Whistle
Bl ower Statute), a common law civil conspiracy claim and a claim
for conspiracy under § 1983.

By order filed March 19, 2001, this court granted in part and



denied in part the defendants’ Rule 12(b)(6) notions to dismss,
di sm ssing lvory’'s clainms against defendants G|l ess and Hopkins
i ndi vidual Il y under the Tennessee Public Protection Act; his clains
agai nst all the defendants for comon | aw civil conspiracy; and al
claims against all defendants under Article I, Section 19 of the
Tennessee Constitution.

Presently before the court are the notions of all three
def endants for summary judgnent on the remaining clains, nanely:
(1) Ivory's claim pursuant to 42 U S C § 1983 of wongful
retaliation by the County in violation of his First Amendnment
rights under the United States Constitution; (2) the identica
cl aimagainst Glless and Hopkins in their individual capacities;
(3) lvory's claimthat the defendants collectively conspired to
deprive himof his civil rights in violation of 42 U. S.C. § 1983;
and (4) Ilvory's claim against the County for violation of the
Tennessee Public Protection Act.

Because lvory’'s termnation did not flow from a policy or
custom of the County, the County’ s notion for summary judgnent on
Ivory’s 8 1983 claim against the County is granted, and because
I vory cannot show that G|l ess was cogni zant of Hopkins' alleged
unconstitutional reasons for reconmending lvory' s termnation,
Glless’ notion for summary judgnent on Ivory’'s 8§ 1983 claim

against Glless in his individual capacity is granted as well. In



addition, Ivory has failed to assert any factual basis to support
a finding of a civil conspiracy between any two defendants to
violate his civil rights under 8§ 1983, and therefore all the
defendants’ notions for sunmmary judgnent on the civil conspiracy
claimis granted. For the reasons that follow, however, Hopkins’
notion for summary judgnent on Ivory’'s 8 1983 cl ai magai nst Hopki ns
in his individual capacity is denied as is the County’ s notion for
sunmary judgnent on lIvory’s cl ai magai nst the County for violation
of the Tennessee Public Protection Act.
UNDI SPUTED FACTS

In his conplaint, Ivory all eges that on Sept enber 28, 2000, he
was fired from his job as Environnmental Health Oficer at the
Shel by County Jail in retaliation for cooperating with Curtis
Shunpert, the court-appoi nted assi stant Speci al Master in charge of
overseeing i nprovenents in the conditions at the Jail. (Conpl. 1
1 14, 15, and Ex. D; Shelby County’'s Material Facts 1, 4; Hopkins’
Facts, 1, 3; Glless’ Undisputed Material Facts 1, 4.)

On August 11, 2000, Shunpert was appoi nted assi stant Speci al
Master by Judge Jon P. MCalla, the presiding judge in the jai
conditions case,* and ordered to conduct an investigation to
determ ne the status of disciplinary wite-ups during the period of

July 1, 2000, through m d-Septenber 2000. (Conpl. ¢ 10; Defs.’

! Little v. Shelby County, Cv. No. 96-2520.

3



Answer § 10.) After Shunpert was appoi nted as an assi stant Speci al
Master, he was provided with an office inthe Jail. (Pl.’s Resp. to
Mot. for Sunm J., Shunpert Aff. 9 4.) Ilvory and Shunpert both
aver that Ivory hel ped Shunpert on nunmerous occasions in his duties
ininmproving the conditions at the Jail and that Hopki ns was aware
that Ivory was assisting Shunpert in his duties. (Pl.’s Resp. to
Mot. for Summ J., Ivory Aff. 9 12, Shunpert Aff. 9 4.) On
Sept enber 25, 2000, Hopkins called a neeting of the Jail’s senior
managenent including lvory. (Conpl. T 12; Defs.’ Answer § 12.) At
t he neeting, Hopkins allegedly informed the senior managenent that
Shunpert was “the eneny” and that anyone who hel ped hi mwoul d need
to “update” his resune. (Conpl. § 12; Ivory Aff. § 10.) That sane
day, Ivory allegedly nmet with Shunpert and infornmed him of this
meeting. (Conpl. 1 13.) This led to an application to Judge
McCalla on Septenmber 28, 2000, for injunctive relief based on
i nformati on provided by a confidential informant to prevent further
harassnment of Jail enployees. (First Stipulation of the Parties |
1.) This in turn led to a reference on Cctober 5, 2000 to United
States Magistrate Judge Janes H Allen to conduct an evidentiary
heari ng. Follow ng an evidentiary hearing in Novenber, 2000, Judge
Al'len found, in his proposed findings of fact filed Novenmber 21,
2000, that though Hopkins denied the allegations, Hopkins had in

fact made the statenents alleged by Ivory. (Pl.’s Resp. to Mt.



for Suim J., Ex. C)

On Septenber 29, 2000, lvory was inforned by a letter dated
Septenber 28, 2000, from the Sheriff’'s office, that he was
termnated fromhis position at the Jail. (Conpl. § 1 14, 15, and
Ex. D; Shelby County’s Material Facts 1, 4; Hopkins' Facts, 1, 3;
Glless’ Undisputed Material Facts 1, 4.) Prior to the
notification of termnation, lvory alleges, he had no indication,
asi de fromHopki ns’ remarks in the Septenber 25th neeting, that his
j ob performance had been unsatisfactory. During his tenure at the
Jail, Ivory received two “above average” eval uations, and Hopki ns
had infornmed Ivory that his performance would be gauged by his
ability to elevate the health i nspection score. (Conpl. § 9; Defs.’
Answer N 9.) During his watch, the Jail’s health inspection score
i nproved by twenty-nine points.?

G lless and Hopkins both state under oath that Hopkins had
decided to termnate Ivory fromhis position sone four days prior
to the Septenber 25, 2000 neeting and that neither of them were
aware before Septenber 28, 2000, the date of the termnation
letter, that Ivory was the “confidential informant” referred to in
the application for injunctive relief.

ANALYSI S

Under Rule 56(c) of the Federal Rules of Civil Procedure,

2 The score increased from57 to 86. (See Pl.’s Resp. to Mot.
for Sunm J., Exs. A B, C)



summary judgnent is proper “if the pleadings, depositions, answers
to interrogatories, and admssions on file, together with the
affidavits, if any, show that there is no genuine issue as to any
material fact and that the noving party is entitled to a judgment
as a matter of law.” LaPointe v. United Autoworkers Local 600, 8
F.3d 376, 378 (6th G r. 1993); see also Gsborn v. Ashland County
Bd. of Alcohol, Drug Addiction and Mental Health Servs., 979 F. 2d
1131, 1133 (6th Cr. 1992) (per curian. The party noving for
summary judgnent has the burden of showing that there are no
genui ne i ssues of material fact at issue in the case. LaPointe, 8
F.3d at 378. This nmay be acconplished by denonstrating to the
court that the nonnoving party |acks evidence to support an
essential elenent of its case. Barnhart v. Pickrel, Schaeffer &
Ebeling Co., 12 F.3d 1382, 1389 (6th G r. 1993).

In response, the nonnoving party nust present “significant
probative evidence” to denonstrate that “there is [nore than] sone
nmet aphysi cal doubt as to the material facts.” Mwore v. Phillip
Morris Co., 8 F.3d 335, 339-40 (6th Cr. 1993). Wen a sunmmary
j udgnment notion has been properly made and supported, “an adverse
party nmay not rest upon the nere allegations or denials of the
adverse party’s pleading, but . . . by affidavits or as otherw se
provided in this rule, nust set forth specific facts show ng that

there is a genuine issue for trial.” Fed. R GCv. P. 56(e).



“[T] he mere existence of sonme alleged factual dispute between the
parties will not defeat an ot herw se properly supported notion for
sumary judgnment; the requirenment is that there be no genui ne i ssue
of material fact.” Anderson v. Liberty Lobby, Inc., 477 U S. 242,
247-48 (1986).

In deciding a notion for summary judgnment, “this court rmust
det ermi ne whet her ‘the evidence presents a sufficient di sagreenment
to require subnmssion to a jury or whether it is so one-sided that
one party nust prevail as a matter of law.’” Patton v. Bearden, 8
F.3d 343, 346 (6th Cr. 1993) (quoting Anderson, 477 U.S. at 251-
52). The evidence, all facts, and any inferences that perm ssibly
may be drawn from the facts nust be viewed in the |ight nost
favorable to the nonnoving party. Matsushita El ec. Indus. Co. v.
Zenith Radio Corp., 475 U. S. 574, 587 (1986). However, “[t]he nere
exi stence of a scintilla of evidence in support of the plaintiff’s
position will be insufficient; there nust be evidence on which the
jury could reasonably find for plaintiff.” Anderson, 477 U S. at
252.

A lvory's Cains under 42 U.S.C. § 1983

lvory has asserted clains under 8§ 1983 against all three
defendants - Shelby County and the two individual defendants,
Sheriff Glless and Chief Jailer Hopkins. Al three defendants

have noved for summary judgnent on Ivory’'s 8§ 1983 cl ai ns.



To prevail on aclaimfor a violation of civil rights under 42
US C 81983, aplaintiff nust show 1) he was deprived of a right
secured by the Federal Constitution or laws of the United States
and 2) that the deprivation was caused by a person acting under
color of state law. Flagg Bros., Inc v. Brooks, 436 U S. 149, 155-
57 (1978). A plaintiff seeking to prove retaliation under § 1983
for speech protected by the First Anendnent nust point to evidence
sufficient to establish: 1) he engaged in constitutionally
protected speech; 2) he was subjected to adverse action or was
deprived of sone benefit; and 3) the protected speech was a
substantial or a notivating factor in the adverse action.
Brandenburg v. Housing Authority of Irvine, 253 F.3d 891, 897 (6th
Gir. 2001).

To determ ne whether speech is protected, the Suprene Court
in Pickering v. Board of Education, 391 U S. 563 (1968) devel oped
a two-part test: (1) the speech nust address a matter of public
concern; and (2) the interest of the enployee as a citizen nust
outweigh the interest of the public enployer in the enployee’'s
function and efficiency at the workpl ace. Whet her a public
enpl oyee’s speech is protected under the First Anendnment is a
question of law for the court to decide. Connick v. Mers, 461
U S 138, 148 n. 7 (1983). Such matters of public concern are very

narrow, and personnel decisions and other work-related enployer



deci sions do not fall into this category. Conni ck, 461 U.S. at
148.

In the present case, none of the three defendants contest
whet her Ivory’s speech was protected under the First Amendment or
whet her Ivory was subjected to an adverse enpl oynent action, and
for purposes of ruling on these summary judgment notions, the court
will treat these two elements of a retaliation claimas satisfied.
The only issue is whether Ivory can satisfy the |ast elenent of a
retaliation claim that is, whether his protected speech was a
substantial or notivating factor in his termnation. The |ast
el enent of Ivory' s retaliation claimand other 8§ 1983 issues are
addressed in the subsections below as it relates to each naned
def endant .

1. lvory's § 1983 d ai m Agai nst Shel by County

Wth respect to Shel by County, Ivory alleges that through
Glless and Hopkins, acting in their official capacities, the
County retaliated against him for facilitating Shunpert’s
i nfornmati on-gathering process to inprove the jail.?3

To inpose liability on a governmental entity under 42 U. S.C
§ 1983, a plaintiff nust show that there was sone official

governnmental policy or custom in place that violated his

3 This Court already has noted that a suit against Glless
and Hopkins in their official capacity is essentially a suit
agai nst the nunicipality alone. (See Order on Defs.” Mt. for
Partial Dismssal, March 19, 2001, pp. 11-12.)
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constitutional rights; a governnental entity cannot be |iabl e under
§ 1983 for the acts of its enployees under a theory of respondeat
superi or. Monell v. Dep’'t of Social Servs., 436 U S. 658, 691
(1978). However, if an act is perfornmed by an enpl oyee who is the
final policymaker for the governnmental entity with respect to that
particul ar subject matter, it may constitute an official policy or
custom Penbaur v. City of GCncinnati, 475 U S. 469, 483-484
(1986). But, if a decision, such as an enploynent decision, is
nmerely the unaut horized act of a particular person who | acks fi nal
pol i cymeki ng authority, the action does not rise to the level of a
policy or custom Whet her an enpl oyee has been given final
pol i cymaking authority is determned by state law, and it is a
question of Jlaw for the judge to decide. Jett v. Dallas
| ndependent School District, 491 U S. 701, 737 (1989).

Here, Ivory has failed to identify in his conplaint the
of ficial County policy that allegedly caused himto be deprived of
his constitutional rights. The burden is on the plaintiff to
identify the policy he clains caused his injury. Coogan v. City of
W xom 820 F. 2d 170, (6th Cir. 1987). Nor has lvory alleged in
his conplaint that G|l ess or Hopkins was the final policynmaker for
Shel by County on enpl oynent issues for Jail enployees.

The County insists inits notion that G|l ess and Hopkins are

not final policymaking officials as to county enploynment natters.
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In support of its position, the County points to an October 26,
1987 resolution of the Board Conm ssioners adopting the Personnel
Managenent System of Shel by County. The County has attached copies
of excerpts from the Personnel Policy Manual which was adopted
pursuant to Chapter 110 of the 1971 Tenn. Priv. Acts, which manual
dictates such issues as |eave, sick pay and other enploynent
policies. (County’s Mem in Supp. of Mot. for Sutmtm J., Ex. A ) The
policy manuals were initially created and updated by the Board of
Comm ssi oners of Shel by County.

In response to the summary j udgnent notions, |Ivory argues for
the first tine that Glless and Hopkins are final policymakers for
Shel by County for Jail policies. |Ivory argues that as to natters
at the Jail “there is no higher ranking official or policymaker in
this sphere of Shel by County Governnent.” (Pl.’ s Resp. to Mot. for
Summ J. at 17.) There is no proffer of evidence by Ilvory,
however, that the Board of Conm ssioners has delegated its
overarching authority on enploynent policy to the Sheriff or any
other official within the County.

Al t hough t he Suprene Court has had nmany plurality decisions in
this area of law, the following footnote to Penbaur in which the
Suprene Court addresses a hypothetical situation in which a county
sheriff hires and fires enployees in an unconstitutional manner is

particul arly enli ghtening:
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Thus, for exanple, the County Sheriff may have
di scretion to hire and fire enpl oyees w t hout
al so being the county official responsible for
establishing the county enpl oynent policy. |If
this were the case, the Sheriff’s decisions
respecting enploynent would not give rise to
muni ci pal lTability, al t hough simlar
decisions with respect to |aw enforcenent
practices, over which the Sheriff is the
official policymaker, would give rise to
municipal liability. Instead, if County
enpl oynment policy was set by the Board of
County  Comnmi ssi oners, only that body’ s
decisions would provide a basis for county
liability. This would be true even if the
Board left the Sheriff discretion to hire and
fire enployees and the Sheriff exercised that
di scretion in an unconstitutional manner; the
decision to act unlawfully woul d not be an act
of the Board. However, if the Board del egated
its power to establish final enploynent policy
to the Sheriff, the Sheriff’'s decisions would
represent county policy and could give rise to
muni cipal liability.

Penbaur, 475 U S. at 483 n.12 (enphasis in original). Thi s
enunci ation by the Supreme Court speaks to the very issue at hand.
The present situation fits squarely within the above footnoted
expl anation in Penbaur and also confornms to l|later Suprene Court
precedent.* In Shel by County, the Sheriff has discretionary
authority to hire and fire Jail enpl oyees. Even though the Sheriff

may be the policymaker for the County in certain matters concerning

“In Brown, a majority of the Suprene Court found that where
a Sheriff was negligent in hiring a deputy with a past crimna
record, his m stake al one was not enough to constitute a policy of
the nunicipality. 520 U S. 397, 404 (1997).
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operation of the Jail,® Ivory has failed to adduce evidence that
the Sheriff’s ability to hire and fire enployees, or the chief
jailer’s for that matter, is tantanount to final policymnmaking
authority for the County on the matter of enploynment for purposes
of § 1983 liability.

Thus, lvory has failed to show an official policy or customon
the part of the County or one inputed to the County through the
actions of the Sheriff, and therefore § 1983 liability on the part
of the County does not exist. For this reason, the County’s notion
for sunmary judgnment on this issue is granted.

2. Ivory's § 1983 Caim Against Glless in his |ndividual
Gapacity

| vory cont ends that based on his protected communi cations with
Shunpert, Glless retaliated against him under § 1983 when he
termnated his enploynent with the Jail, thereby violating his
First Amendnent right to free speech. As noted earlier, Glless
does not dispute that Ivory engaged in protected speech wth

Shunpert or that ivory suffered an adverse enpl oynent action. He

> For exanple, in ruling on a nmotion for judgnent
notw t hstandi ng the verdict in another 8 1983 case, Judge MCall a
held that a jury could reasonably conclude that “Sheriff GI1ess,
in his official capacity as policy naker and/or supervisor of the

Shel by County Jail, was deliberately indifferent to the
constitutional rights of plaintiff.” Pulliamv. Shel by County, 902
F. Supp. 797, 801 (WD. Tenn. 1995). Pul liam involved the

Sheriff’s deliberate indifference to the unconstitutional policy of
the Jail which allowed pre- and post-trial detainees to renain
together in the sane cell, not enpl oynent deci sions.

13



alleges sinply that he was unaware of Ivory’s constitutionally
prot ect ed conmuni cati ons w th Shunpert during the week of Septenber
25, 2000 until the hearing before Judge Allen later in Cctober,
2000. Therefore, he all eges, Ivory cannot satisfy the | ast el ement
of his retaliation claim nanely that Ivory' s protected speech was
a substantial or notivating factor in his term nation.

Wiile Ivory's termination | etter was generated fromG || ess’s
office, Ivory has no further evidence that G|l ess was aware that
by term nating him he was doing anything nore than follow ng the
reconmendati ons of Hopkins, Ivory's head supervisor. If a
plaintiff fails to show that a defendant know ngly participated in
unconstitutional conduct, the cl aimasserted becones nothing nore
than respondeat superior, which is not recognized under 8§ 1983.
Street v. Corrections Corp. of Anerica, 102 F. 3d 810, 818 (6th Cr.
1996); see Jones v. St. Tammany Parrish Jail, 4 F. Supp. 2d 606,
612-13 (E.D. La. 1998).

Al though the Septenber 25, 2000 neeting in which Hopkins
al l egedly nmade derogatory statenments regardi ng Shunpert occurred
just three days before Ivory was fired on Septenber 28, 2000, the
tenporal proximty, standing alone, is not enough evidence to
support a contention that Glless actively participated in
violating lvory' s civil rights under 8 1983, and there is no other

evi dence of G lless involvenent proffered by Ivory. None of the
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parties have even suggested that Glless was present at the
Sept enber 25th neeting. Neither Ivory nor Shunpert allege in their
affidavits that G Il ess wal ked by Shunpert’s office and wi tnessed
| vory speaking with Shunpert or that Glless had any persona
knowl edge what soever that |vory was assisting Shunpert. Ivory has
not cone forward with any evi dence t hat Hopki ns ever di scussed with
Glless his position with regard to Ivory or his dislike for anyone
assisting Shunpert. Aside fromthe letter that Hopkins sent to
Chi ef Deputy Sheriff Don Wight, which allegedly made its way to
Glless’'s desk, there is no evidence in either the pleadings or
supporting docunents that Glless was aware of Hopkins' feelings
regarding Ivory or that he shared those sane feelings.

G lless asserts that he fol |l owed Hopki ns’ recomrendati on t hat
Ivory should be term nated based on Hopkins' view that Ivory “has
shown a lack of ability” and a need for “intense supervision.”
(Glless Mm in Sup. of Mdt. for Summ J., Ex. A). Glless
states in his affidavit that he relied upon the | etter from Hopkins
to terminate Ivory. (Glless Aff. § 2.) There is no evidence to
the contrary even after drawi ng all reasonabl e inferences in favor
of lvory.

This court finds therefore that there is no material issue of
fact to submt to ajury. Accordingly, Glless notion for sumary

judgrment on the § 1983 cl ai magai nst himin his individual capacity
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is granted.

3. Ivory's 8 1983 Claim Agai nst Hopkins in his |ndividua
CGapacity

| vory al |l eges that Hopkins in his individual capacity viol ated
his First Amendnent right to engage in constitutionally protected
speech without retaliation. As stated earlier, Hopkins does not
di spute that Ivory engaged in constitutionally protected speech by
hel pi ng Shunpert or that Ivory suffered an adverse enploynent
action; rather, Hopkins, like Glless, pleads ignorance of Ivory’s
prot ect ed comuni cati ons wi th Shunpert, specifically Ivory’s status
as the “confidential informant” wi th Shunpert at the tinme he read
the application for injunction on Septenber 29, 2000, and any tine
before. He asserts that because Ivory has no evidence that Hopkins
knew about Ivory’ s conversations with Shunpert, Ivory has failed to
satisfy the last elenment of his retaliation claim

In his response to the defendants’ notions for summary
judgnent, Ivory contends that Hopkins was aware that |vory engaged
I n constitutionally protected speech with Shunpert | ong before the
neeting of Jail managenent on Septenber 25, 2000, and that his
conplaint is not sinply based on one protected conmunication to
Shunpert on Septenber 25, 2000, but on his continual support of
Shunpert preceding the date of the neeting. To support this

contention, lvory explains in his affidavit that it was common
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know edge that he was hel pi ng Shunpert. lvory recalls a specific
occasi on when he stopped Hopkins in the hall to ask if he could
give Shunpert floor plans of the Jail to aid Shunpert in his
duties. (lvory Aff. ¢ 12.) Additionally, the door to Shunpert’s
office in the Jail is glass and anyone wal king by could see the
presence or absence of anyone in the office. (lvory Aff. T 12;
Shunpert Aff. p.2.) Both Shunpert and Ivory recall seeing Hopkins
wal k by Shunpert’s office on several occasions while Ivory was
present in the office. (lvory Aff. q 12; Shunpert Aff. p.2.) Al so,
t hey both aver that Hopkins did not |ike Shunpert and did not want
any of the Jail staff to help him (lvory Aff. 1 9; Shunpert Aff.
p.2-3.)

Most inportantly, assum ng Hopkins nade the statenents in
i ssue at the Septenber 25, 2000 neeting of Jail nanagenent, the
statements would be indicative of Hopkins’ aninbsity toward
Shunpert. There, Hopkins allegedly referred to Shunpert as an
“eneny of the jail” and anyone caught hel pi ng Shunpert shoul d cl ean
up his or her resune, presunmably in preparation for term nation and
a subsequent job search. After the district court was infornmed of
the statenents Hopkins allegedly made at the Septenber 25, 2000
neeting, Judge Allen held a hearing to determne the veracity of
Hopki ns’ statenents. At the hearing, Judge Allen found that

Hopki ns had i ndeed made the statenents in question, that he had an
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ongoi ng dislike for Shunpert, and that he di scouraged fellow Jai
enpl oyees from aiding Shunpert in his court-ordered duties.
(Order, Novenber 21, 2000.)

Additionally, lvory submtted credi ble evidence that he had
recei ved above-average ratings on his two evaluations in his tenure
at the Jail and had raised the health inspection score by twenty-
nine points. \Wen lvory arrived, the score was fifty-seven; at
| ast i nspection, the score was eighty-six.® Ivory was infornmed by
a letter from Hopkins that “it’s ny intent to use inspection
reports from the Health Departnent to gauge your performance.”
(Compl ., Ex. C.). Hopki ns admtted in his deposition testinony
that he did not refer to any of Ivory's past work records in
reaching his decision to termnate him (Hopkins Dep. at 32-33.)

Based on the aforenmentioned evidence adduced by Ivory in
response to Hopkins' notion for summary judgnment and Hopkins’
gquestionable credibility in this matter, there is a genuine,
mat eri al factual issue regardi ng Hopkins’ notivationinwitingthe
Septenber 21, 2000 nmeno to Wight regarding lvory's further
enpl oynent. \Wether Hopkins was retaliating against lvory for his
comuni cations and assi stance to Shunpert is a question for a jury
to determne. Therefore, Hopkins notion for sunmary judgnment on

this claimis denied.

® The health inspection score is based on a 100-poi nt scal e,
wi th 100 being the highest and nost desirabl e score.
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B. Ivory's 8§ 1983 Civil Conspiracy Caim Against the County,
G |l ess and Hopki ns

| vory asserts that the defendants conspired against himto
violate his civil rights as set forth in § 1983. To establish a
civil conspiracy, a plaintiff must show. 1) there was a single
plan; 2) the alleged coconspirators shared in the genera
conspiratorial objective; and 3) that an overt act was commtted in
furtherance of the conspiracy. Hooks v. Hooks, 771 F.2d 935, 944
(6th Gir. 1985). The plaintiff need not showthat the conspirators
were aware of every aspect of the plan, or even the identities of
all of the conspirators who m ght be invol ved. Hooks, 771 F.2d at
944.

In the present case, |Ivory has not presented any evidence
which would lead this court to believe that Glless or the County
were aware of any unconstitutional basis for termnating |vory.
According to Glless, he received a copy of a nenorandum gener at ed
by Hopkins to Chief Deputy Sheriff Don Wight, which contained
Hopki ns’ opinion that Ivory should be termnated. (G Illess Aff. §
2.) lvory has not submitted any evidence with regard to how
Glless or the County mght be involved in a conspiracy wth
Hopki ns to deprive Ivory of his constitutional right to free speech
in violation of 42 U S. C. 8 1983. Thus, he has failed to offer
evidence in support of the first two elenents in a civil

conspiracy, nanely, a common plan and that the “coconspirators” had
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t he sanme objective. Construing the facts in a light nost favorable
to the nonnoving party, the court still finds no genuine issue of
material fact. G lless’ claimof ignorance of any other reasons
for firing Ivory aside fromthose in the letter to Wight is not
refuted by Ivory with any substantive evidence. Wthout nore, this
court nust grant all of the defendants’ notions for sunmary
judgnment on the issue of conspiracy in contravention of lvory’'s
civil rights.

D. lvory’'s Whistle Blower O ai m Agai nst the County

| vory argues that the County is |iable under Tenn. Code Ann

8 50- 1- 304, commonly known as t he Tennessee Wi stl e Bl ower Statute,
for termnating himin retaliation for his assistance to Shunpert.
The foll owi ng el ements nust be shown to establish a clai munder the
Wi stl e Bl ower Stat ute:

1) plaintiff’s status as an enpl oyee of the

defendant; 2) the plaintiff’s refusal to

participate in, or to remain silent about,

i1l egal activities; 3) t he enpl oyer’ s

di scharge of the enpl oyee; and 4) an excl usive

causal relationship between the plaintiff’s

refusal to participate in or to remain silent

about illegal activities and the enployer’s

termnation of the enpl oyee.
Pannel | v. The Future Now, 895 F. Supp. 196, 200 (WD. Tenn. 1995).
The County di sputes the el enent of causation in lvory' s case. It

asserts that lvory was to be term nated | ong before the Septenber

25t h neeting took place. The defendants fail to address, however,
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the assertions of Ivory and Shunpert that Hopkins was aware of
lvory’s ongoing assistance to Shunpert and disapproved of
Shunpert’s presence in the Jail. Both nmen state that on one
occasion |vory approached Hopkins with the request for floor plans
for the Jail to help Shunpert. Both nmen also recall several
occasi ons when Hopki ns wal ked past Shunpert’s office when Ivory was
present. (lvory Aff. § 12, Shunpert Aff. T 4.) Ivory and Hopkins
also agree that Hopkins did not wsh to assist Shunpert.
Therefore, Ivory argues that his termnation was based on his
cooperation with Shunpert and his refusal to subvert the court’s
order in inproving conditions at the Jail.

Hopki ns’ notivations for termnating Ivory are unclear. His
Septenber 21st letter to Wight sinply stated that Ivory was not a
“teamplayer” and tried to be a “good guy.” He further stated that
Ivory did not finish projects and needed to be cl osely supervi sed,
yet he referred to no specific occurrences of this conduct. None
of Ivory’'s evaluations indicate this |level of dissatisfaction by
his supervisors with the quality of his work. Additionally, there
i s evidence whi ch suggests that Hopki ns sought to deter other jail
enpl oyees from hel ping Shunpert in performng his court-ordered
duti es, perhaps prior to the Septenber 25th neeting. (Order, Nov.
21, 2000.)

The basis for Ivory's termination is not discernable fromthe
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rel evant facts, many of which contradi ct Hopki ns’ negative opinion
of lvory's performance. Hence, these unresol ved i ssues denonstrate
that there is a genuine issue of nmaterial fact regarding lvory’s
term nation and whether it was linked to lvory's neetings wth
Shunpert and Ilvory’'s assistance to Shunpert. Therefore, the
County’s notion for summary judgnent on this issue is denied.
CONCLUSI ON

For the foregoi ng reasons, the defendants’ notions for summary
judgenent are granted as to all clains except for Ivory's 8§ 1983
cl ai magai nst Hopkins in his individual capacity and Ivory’s claim
agai nst the County under the Tennessee Public Protection Act.

IT IS SO ORDERED this 1st day of Novenber, 2001.

DI ANE K. VESCOVO
UNI TED STATES MAG STRATE JUDGE
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