IN THE UNI TED STATES DI STRI CT COURT
FOR THE WESTERN DI STRI CT OF TENNESSEE
WESTERN DI VI SI ON

PAUL C. BONE, JR,
Pl aintiff,
VS. No. 01-2245V

CSX | NTERMODAL, 1 NC.,

N N N N N N N N N

Def endant .

ORDER GRANTI NG DEFENDANT CSX''S MOTI ON TO DI SM SS

This diversity case arises out of the termnation of the
plaintiff’s contract as a truck driver with the defendant CSX
Internmodal , I nc. (CSX) because of a positive drug test. Now before
the court is the August 20, 2001 notion of CSX, pursuant to Rule
12(b)(6), to dism ss the conplaint against it for failure to state
a clai mupon which relief can be granted.

The all egations in the conplaint, as previously sunmarized in
the court’s June 27, 2001 and August 7, 2001 orders, are as
fol | ows: On July 30, 1998, the plaintiff, Paul C Bone, Jr.,
entered a “Contractor Operating Agreenent” with CSX in which he
agreed to haul freight for CSX as an independent contractor using
his own equi pnent. The contract provided that the performance of
the agreenment would be in accordance wth all the rules and

regulations of the United States Departnent of Transportation



(usbOr); it required drivers of equipnent “to satisfactorily
conplete a drug screening test as required by and under the
conditions specified by the DO, prior to operation by that
person;” and it required the plaintiff to “[c]Jonply with all other
applicable federal, state or local regulations.” |In addition, CSX
was participating in the state of Tennessee’'s Drug-Free Wrkpl ace
Program Tenn. Code Ann. 88 50-9-101 to 50-9-112, which also
required CSX drivers to submt to drug testing pursuant to the
state statute, and CSX s participation in the programwas known to
Bone.

On August 12, 2000, Bone injured his back while working on a
trailer he had just attached to his tractor. At his supervisor’s
request, he was examined by CSX' s doctor at the facility of
Concentr a. The doctor ordered him to submt to a drug test.
Concentra collected a urine specinen and sent it to LabOne for
testing. LabOne transmtted the results to MedReview for review
MedRevi ew reported that the test was positive for marijuana. As a
result, on August 17, 2000, CSX term nated Bone’s contract. Bone
claims that he has applied for six simlar jobs since his
term nati on and has been rejected.

The conplaint alleges that the drug test was not required by
the USDOT regulations, that the wurine specinmen collected by

Concentra was not sealed in the presence of Bone as required by
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USDOT regul ations, and that Concentra inproperly used a Federa
Drug Testing Custody and Control Form in transmtting the urine
specinmen to LabOne for testing. In his conplaint, Bone asserts six
separate causes of action against CSX: (1) violation of Tenn. Code
Ann. 8§ 50-9-107(a) & (c); (2) defamation; (3) negligence; (4)
wongful termination; (5) breach of contractual covenant of good
faith and fair dealing; and (6) invasion of privacy. ( Conpl
Counts One, Two, Three, Four, Five and Six.)

A notion under Rule 12(b)(6) tests whether a claimhas been
adequately stated in the conplaint. A 12(b)(6) notion should only
be granted if it appears beyond doubt that the plaintiff can prove
no set of facts in support of his claimwhich would entitle himto
relief. Conley v. Gbson, 355 US. 42, 45-46 (1957). In
considering the notion, the court accepts all factual allegations
in the conplaint as true, Wndsor v. The Tennessean, 719 F.2d 155,
158 (6th CGr. 1983), and all inferences are construed in the
plaintiff's favor, Sinay v. Lanmson & Sessions Co., 948 F.2d 1037,
1039-1040 (6th Cir. 1991). The court, however, need not accept as
true the plaintiff’'s legal conclusions and unwarranted factual
i nferences. Mxon v. Chio, 193 F. 3d 389, 399-400 (6th Cr. 1999).

A. Plaintiff's CCaimfor Violation of Tenn. Code Ann. 88 50-9-
107(a) & (c)

CSX argues that even if the allegations against it are true,



the provisions of Tennessee's Drug-Free Wrkplace Progranms Act,
codi fied at Tenn. Code Ann. 88 50-9-107(a) & (c), do not create a
cause of action in favor a private citizen to redress violations of
the statute.?! This court ruled in an earlier order granting
Concentra’s notion to dismss that Tenn. Code. Ann. 88 50-9-107(a)
& (c) does not create a cause of action in favor of a private
citizen to redress violations of the statute.? 1In so finding, the
court held that Tennessee’s Drug-Free Wrkplace Program Act does
not expressly grant a cause of action to an enployee and that the
| egi slature did not intend to create a private cause of action. As
indicated in the earlier order, the focus of the Act is on the
covered enpl oyer, and each sectionis directed primarily to duties,
obligations, rights, and renedi es of the covered enpl oyer, not the
enpl oyee. Rat her than provide renedies to enployees, the Act
penal i zes enployees by providing for termnation and |oss of
wor ker’s conpensation benefits if an enployee tests positive for
drugs. The public policy evidenced by the Drug-Free Wrkpl ace
Progranms Act is dismssal of enployees for drug use. Stein v.

Davi dson Hotel Co., 945 S.W2d 714, 718 (Tenn. 1997). Only

! CSX al so argues that the state statute is preenpted by
federal |aw.

2 For a nore detailed analysis, see this court’s June 7,
2001 order granting defendant Concentra’s notion to dism ss.
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enpl oyers that follow the requirenents of the Act in inplenenting
a drug-free workplace are covered by the Act. Tenn. Code Ann. 8§
50- 9- 103(5) (1999); Hackney v. DRD Mynt., Inc., No. E1999-02107-
COA- R3-CVv, 1999 W 1577977, at *6 (Tenn. Ct. App. March 31, 1999).
If the legislature intended for the Act to provide a private cause
of action for enployees against their enployers, it could have
i ncl uded the necessary | anguage, but it did not do so. The court
concludes, as it didin its earlier orders, that no private right
of action is inplied under the statute against an enployer who
chooses to participate in drug testing of its enpl oyees, and CSX s
notion to dismss this claimis granted.

B. Plaintiff's C aimof Negligence Agai nst CSX

In order to establish negligence under Tennessee | aw, one nust
prove: “(1) a duty of care owed by defendant to plaintiff; (2)
conduct falling belowthe applicable standard of care that anmounts
to a breach of that duty; (3) aninjury or loss; (4) cause in fact;
and (5) proxinmate, or |legal, cause.” MCung v. Delta Square Ltd.
P., 937 S.W2d 891, 894 (Tenn. 1996). CSX' s notion to dismss is
directed primarily to the causation elenents: cause in fact and

proxi mate cause.? In Tennessee, no claim for negligence can

3 The plaintiff’s response to this portion of CSX' s notion
addresses the duty elenment of a negligence claim CSX has not
argued lack of duty inits notion; thus, the existence of a duty is
not at issue at this tinme, and the court makes no determ nation in
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succeed in the absence of any one of the elenents. Haynes v.
Ham I ton County, 883 S . W2d 606, 611-12 (Tenn. 1994) (citing
Bradshaw v. Daniel, 854 S. W2d 865, 869 (Tenn. 1993) and McC enahan
v. Cooley, 806 S.W2d 767, 774 (Tenn. 1991).

As to the use of the formand the positive test results, the
conplaint fails to plead causation, an essential elenent of a claim
for negligence, between any actions on the part of CSX and the
positive drug screen.* Bone’s conplaint fails to establish a
causal connection between the actions of CSX, the use of a DOT form
by Concentra, and the positive test results. It further fails to
all ege any facts supporting actions of CSX which caused the drug
test to be positive. By failing to assert that any of these events
were caused by CSX in any way, Bone has omtted the requisite
m ni mal factual assertions needed to support a clai mof negligence.
For these reasons, the court finds that Bone has failed to state a
cl ai m of negligence agai nst CSX

C. Plaintiff's Caimfor Defanmati on

Under Tennessee law, to establish a cause of action for

defamation, the plaintiff nust plead and prove that: (1) a party

this regard.

4 The conpl ai nt pl eads a cause of action for negligence in
one concl usory sentence: “Plaintiff asserts agai nst Defendant CSXI
a claimof negligence.” (Compl. Count Six.)
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publ i shed a statenent; (2) wth know edge that the statenent was
fal se and defam ng to the other; or (3) with reckl ess disregard for
the truth of the statenment; or (4) with negligence in failing to
ascertain the truth of the statenent. Sullivan v. Baptist Mem
Hosp., 995 S.W2d 569, 571 (Tenn. 1999).

CSX asserts that it published the results of the drug test
only to Bone's future enployers who specifically sought that
i nformati on. For that reason, CSX contends that it has a qualified
or conditional privilege to nake the conmuni cations in question.
Tennessee recognizes a conditional public interest privilege in

situations such as the one at bar to prevent such defamation

actions:
Qualified privilege ext ends to al |
communi cations made in good faith upon any
subj ect-matter in whi ch t he party

comuni cating has an interest, or in reference
to which he has a duty to a person having a
corresponding interest or duty . . . . The
rul e announced i s necessary in order that full
and unrestricted conmmunication concerning a
matter in which the parties have an interest
may be had. It is grounded in public policy
as well as reason.

Southern Ice Co. v . Black, 198 S.W 861, 863 (Tenn. 1916). When
a statenent has been found to be conditionally privileged, the only
way to succeed in a defamation claimis to prove actual or express

mal i ce. Pate v. Service Merchandi se Co., 959 S.W2d 569 (Tenn. Ct.



App. 1997). Bone did not plead any facts in his conplaint that
woul d support an all egati on of actual or express nalice on the part
of CSX. Bone pled only in his conplaint that CSX, on February 1,
2001, in response to an inquiry for enploynent verification fromL
& O Trucking, faxed a witten response indicating that Bone tested
positive for a controlled substance. (Conpl. § 24.)

Further, the statement made by CSX to L & O Trucking was
necessary, not only for the interest any future enployer nay have
in Bone’s drug test results, but also because CSX was required by
federal regulations to do so. 49 CF. R § 382.405(h) states that
an enpl oyer “shall release information regarding a driver’s records
as directed by the specific, witten consent of the driver
authorizing release of the information to an identified third
person.” Attached to Bone’s conplaint is a copy of the request
from L & O Trucking which includes a release signed by Bone
authorizing CSX to provide information to L & O Trucki ng Conpany.
The rel ease states: “I am authorizing you to rel ease any and al
i nformati on regardi ng ny services, character, and conduct while I
was enpl oyed by your conpany and you are rel eased fromany and al
[iability which may result fromfurnishing such information.” Bone
was aware that this information would include the results of his
drug test, yet he authorized its release along with any other

i nformati on CSX could provide regarding his enploynent with the
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conpany. Thus, CSX was sinply foll ow ng Bone’s own i nstructi ons as
well as federal law. In summary, Bone has failed to state a claim
of defamation against CSX, and CSX's notion to dismss this claim
is granted.

D. Plaintiff’'s daimfor Wongful Term nation

I n his conpl ai nt, Bone pl eads a one-sentence cl ai mof w ongf ul
termnation: “Plaintiff asserts against Defendant CSXl a cl ai m of
wrongful termnation.” (Conpl. § 26.) Bone asserts no facts in
t he conpl aint on which this claimof wongful term nation is based.
I ndeed, Bone does not even allege in the conplaint that the
positive drug test result was false or incorrect. Nor does Bone
allege in his conplaint that CSX did anything inproper in
adm ni stering the drug test or term nating Bone for a positive drug
test. The only factual allegation of conduct on the part of CSXis
that CSX ordered a drug test which “was not required by the USDOT
regul ati ons because the ‘accident’ which caused M. Bone’'s injury
did not occur while he was operating the truck.” (Conpl. § 14.)
Al t hough the conpl aint all eges that the drug test was not required,
the conpl aint does not allege that the drug test was inpermssible
under USDOT regul ations or state law as a random drug test.

Assumi ng arguendo, that Bone’s wongful discharge cause of
action is premsed on the admnistration of the drug test by CSX

all egedly in contravention of USDOT regul ations, this fact in and
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of itself does not give rise to an action for wongful term nation
under Tennessee |law. “[Tennessee] courts have recognized a very
limted cause of action for wongful discharge based on a violation
of clear public policy.” Stein v. Davidson Hotel Co., 1996 Tenn.
App. LEXIS 280, at *15 (Tenn. C. App. May 8, 1996), aff’'d 945
S.W2d 714 (Tenn. 1997)(“). See al so Rushing v. Hershey Chocol at e-
Menphi' s, No. 99-5802, 2000 U.S. App. LEXIS 27392, at *9 (6th Gr.
Oct ober 19, 2000). The court finds no allegation of a violation of
cl ear public policy.

Moreover, in accordance with the terns of the agreenent
between the parties, Bone is an independent contractor. Neither
party disputes this fact. As an independent contractor, Bone has
no claim for wongful termnation. Al t hough Tennessee has not
squarely addressed this issue, nmany other courts have concl uded
that an independent contractor nay not sue his enployer for
wrongful term nation. Courts in California, North Carolina,
W sconsin, lahoma, M nnesota and |ndiana have all held that a
plaintiff cannot recover for wongful termnation unless he is an
enpl oyee rather than an independent contractor. See Abramson v.
NVE Hosps., Inc., 241 Cal. Rptr. 396, 399 (Cal. Ct. App. 1987);
Robi nson v. Ladd Furniture, Inc., 872 F. Supp. 248, 253 (MD.N.C
1994); Ziehlsdorf v. American Family Ins. Goup, 461 N W2d 448,

450 (Wsc. Ct. App. 1990); Rosenfeld v. Thirteenth Street Corp.
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1989 kla. LEXIS 105, at *22 (Ckla. 1989); HDH, Inc. v. Rush
Trucking, Inc., 1992 Mnn. App. LEXIS 453, *4-*5 (Mnn. C. App
1992); Morgan Drive Away, Inc. v. Brant, 489 N E 2d 933, 933-34
(Ind. 1986). This court concludes that the Tennessee Suprene Court
woul d agree with the prem se that a cause of action for wongful
termnation is not available to an independent contractor.
Accordingly, Bone’s claimfor wongful termnation cannot stand,
and CSX's notion to dismss this claimis granted.
Interestingly, in his witten response to CSX's notion to
di sm ss, Bone argues that his claim of wongful termnation is
based on the lack of a thirty-day witten notice of termnation.
This issue has nothing to do with a cause of action for w ongful
termnation and was not pled in the conplaint, but rather is
rel evant to a possi bl e breach of contract cl ai magai nst CSX, which
Bone has not pled in his conplaint either. Neverthel ess, CSX has
obliged Bone by counter-arguing the sane point. Although it is
irrelevant to the clai mof wongful term nation, both parties have
briefed the issue and the court will discuss the clai manyway.
The contract between CSX and Bone states that:

This agreenent shall continue in effect for a

period of thirty (30) days fromexecution, and

t hereafter continuously for successive thirty

(30) day periods, unl ess canceled by

CONTRACTOR or CSXI by oral notice foll owed by

witten notice sent by certified mail to the
| ast known address to the other party.
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(Contract § 25.)% ¢ In Kippen v. Anerican Automatic Typewiter
Co., the Ninth Grcuit found that the defendant coul d be term nat ed
for cause from his franchise contract for alcohol consunption
irrespective of his status of enpl oyee or independent contractor.
Ki ppen, 324 F.2d 742 (9th Gr. 1963). Ki ppen was cited wth
approval by the Tennessee Court of Appeals when it found that
“[t]he distinction [between enpl oyee and i ndependent contractor] is
of no | ogi cal significance when considering the enployer’s right to
term nate an enpl oynent contract for cause.” Curtis v. Reeves, 736
S.W2d 108, 112 (Tenn. C. App. 1987). Further, the court in
Curtis agreed with the following C J.S. reference:

As a general proposition, any act of the

servant which injures or has a tendency to

injure his master’s business, interests, or

reputation will justify the dismssal of the

servant.

56 C.J.S. Master and Servant, § 42(a). As a freight carrier

governed in part by federal | aws and regul ati ons, CSX had the ri ght

to term nate Bone when he failed the drug test. Pursuant to the
3 The full copy of the contract was not attached to the
conpl ai nt. Upon request, the conplete contract was faxed at a

| ater date to this court by CSX s counsel

6 The nethod of term nating a contract after thirty day’s
notice is indicative of an independent contractor-enployer
rel ati onship. See Miisers v. Arrow Transfer and Storage Co., 639
S.W2d 654, 656 (Tenn. 1982)(citing Curtis v. Hamilton Bl ock Co.,
466 S.W2d 220 (1971)).
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Code of Federal Regulations, if an enployer has actual know edge
that a driver has tested positive for a controll ed substance, the
enpl oyer can no longer permt himto perform “safety-sensitive
functions.” 49 C.F.R § 382.215. Driving an eighteen-wheel ed
truck on crowded highways is just such a “safety-sensitive

function,” requiring all possible care and al ertness on the part of
t he operator.

Anot her Tennessee court of appeals court has held a reasonabl e
notice of termnation is not necessary in sone situations. Roberts
v. Federal Express, 1991 Tenn App. LEXIS 494 (Tenn. C. App. June
18, 1991). The plaintiff in Roberts sued his enployer upon
term nation, claimng that he did not receive reasonabl e notice of
termnation inplicit in an at will enploynent contract. The court
hel d that because the plaintiff had viol ated conpany policy and the

aw by snmoking marijuana and allegedly stealing sone of his

enpl oyer’ s goods, no dism ssal notice was warranted even if there

was a notice requirenment inplicit in an at wll enploynent
contract. 1d. at *16.
Additionally, a state court in Illinois has addressed a

contract provision simlar to the one involved in the present case.
H Vincent Allen & Associates, Inc. v. Weiss, 379 NE. 2d 765 (I11.
1978). In Weiss, an enployee brought an action against his

enployer for terminating him w thout the contractually provided
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ni nety-day noti ce. The contract was otherwise silent as to
dur ati on. Weiss, 379 N E 2d at 772. The court found that the
contract was for enploynent at wll subject to term nation by
either party after submitting a ninety-day notice. Neverthel ess,
the court enphasi zed that “this fact does not and cannot elimnate
t he basic principle of the |l awregardi ng enpl oynent contracts which
gives the enployer the right of discharge for good cause even
t hough such right is not stated in the agreenent ”

Regardl ess of Bone's status as an enployee or independent
contractor, CSX was not required to give thirty days witten notice
to Bone as stated in the contract. The positive drug test results
were grounds for termnation, whether stated in the contract as
grounds or not. Federal regul ations, state |law, and CSX s concern
for safety and liability exposure were sufficient reasons to
di scharge Bone for <cause, neking notice unnecessary. Bone
therefore has failed to state a wongful term nation claim upon

which relief can be granted.

E. Plaintiff’'s dQaimfor Breach of Contractual Covenant of Good
Faith and Fair Dealing

Bone argues that by termnating him CSX breached the
contractually inplied covenant of good faith and fair dealing
Tennessee, however, recognizes an inplied covenant of good faith

and fair dealing in enploynment-at-will contracts only in very
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narrow ci rcunstances. Shelby v. Delta Air Lines, Inc., 842 F. Supp.
999, 1013 (M D. Tenn. 1993)(explaining that the theory that good
faith and fair dealing is inplied in every enploynent contract is
a theory few courts have accepted); Wiittaker v. Care-Mire, Inc.,
621 S.W 2d 395 (Tenn. C. App. 1981); contra WIllians v. Marenont
, 776 S.wW2d 78, 81 (Tenn. Ct. App. 1988).

Nevert hel ess, Bone has alleged no facts to support his claim
sinply stating in his conplaint, “Plaintiff asserts against
Def endant CSXI a cl ai m of breach of contractual covenant of good
faith and fair dealing.” Wthout nore factual basis, this court is
left wwth the inevitable conclusion that no clai mhas been stated
with respect to this issue.

Bone argues in his witten response to CSX's notion to di sm ss
that CSX breached its covenant of good faith and fair dealing by
adm nistering a drug test that was not conpliant with USDOT
standards. Again, the conplaint fails to plead that the drug test
was administered in contravention of the USDOT regul ations, state
law, or the contract. The contract, noreover, states that CSX
woul d adhere to the laws of the state as well as the federal
government. Tennessee’'s Drug- Free Wrkpl ace Program Act permts
any lawful testing of enployees for drugs in addition to the
mnimumtesting required by the statute. Tenn. Code Ann. 8 50-9-

106 (b).
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More inportantly, the claim of breach of contractual good
faith and fair dealing itself cannot stand alone; it “is not a
cause of action in and of itself but as a part of breach of
contract cause of action.” Lyons v. Farners Ins. Exch., 26 S.W3d
888, 894 (Tenn. C. App. 2000). Bone has failed to plead
sufficiently a breach of contract claimupon which relief can be
granted, and as this claimfor breach of contractual covenant of
good faith and fair dealing cannot stand as a separate action, this
cl ai m nust be di sm ssed.

F. Plaintiff's Caimfor Tortious |Invasion of Privacy

Bone argues in response to CSX's notion to dismss that CSX
i nvaded his privacy by intruding upon his seclusion, one of the
four privacy law torts recognized in Tennessee.’ See Mjor V.
Charter Lakeside Hospital, Inc., 1990 Tenn. App. LEXI S 621, *10-11
(Tenn Ct. App. 1990); Rest. 2d Torts 8§ 652B.

Under Tennessee |law, to establish a claimfor intrusion, Bone
must show. 1) CSX intentionally intruded upon his solitude or
seclusion; 2) CSX is subject to liability to Bone for invasion of
his privacy; and 3) the intrusion nust be highly offensive to a

reasonabl e person. Rest. 2d, Torts 8§ 652B. Bone’'s all egation of a

! The conplaint itself does not specify intrusion upon
seclusion but nerely pleads invasion of privacy generally:
“Plaintiff asserts against defendant CSXI a claim of tortious
I nvasi on of privacy.” (Conpl. Count Five.)
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privacy intrusion is deficient, however, for two reasons. First,
Bone has not set forth any facts that woul d establish the el enents
necessary to state a clai mof intrusion upon his seclusion. He has
not denonstrated how or why CSX would be liable to him for the
actual drug test or the positive result. He also has not pled that
the test was highly offensive to him Second, as previously
stated, he has not alleged that CSX inproperly conducted a random
drug test; he nmerely all eges that a post-accident drug test was not
required by the USDOT regul ati ons because he was not operating his
vehicle at the tine of the accident. (Conpl. T 14.)

In Stein v. Davidson Hotel Co., an enployee argued that she
was “forced” to take a drug test by her enpl oyer and therefore the
test was an intrusion upon her seclusion. Stein, 1996 Tenn. App.
LEXI S 280, *25 (Tenn. Ct. App. May 8, 1996), aff’'d 945 S.W2d 714
(Tenn. 1997). The court pointed out, however, that the enployee
had signed a formconsenting to be tested for drugs and had t hereby
wai ved her right to sue for invasion of privacy. ld. at *26
Further, the court noted that the enployee had been put on notice
of the drug testing policy far in advance of the actual test and
had expressed no concerns about it. 1d. Oher courts agree that
when an enpl oyee has notice that he could be tested for drugs, he
cannot assert an invasion of privacy claim against his enployer.

See Rushing v. Hershey Chocol ate-Menphis, 2000 U. S. App. LEXS
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27392, *9 (Cctober 19, 2000)(stating that “Tennessee and ot her
courts have indicated that enployers may require an enployee to
take drug tests related to enploynent wthout commtting an
i nvasi on of privacy.”); Baggs v. Eagle-Pilcher Indus., 750 F. Supp.
264, 272 (WD. Mch. 1990) (explaining that because the need for
drug testing originates fromthe business relationship, enployers
may delve into normally private areas of an enployee's life).

In the case at bar, Bone signed a contract with CSX which
expressly stated that he could be subjected to drug screening and
that CSX followed state and federal regulations regarding
transportation services. (Contract 9 10(f),(9).) CSX fol |l ows
Tennessee’ s Drug- Free Wr kpl ace Program Tenn. Code Ann. § 50-9-107
(a) & (c), which allows enployers to test for drugs and al cohol.
Further, Bone knew that he could be subjected to random drug
testing and in fact stated in his conplaint that “[dJuring his
enploy with CSXI, [he] participated in random drug testing.”
(Conpl. T 8.)

Because Bone has failed to allege all el enents of the cl ai mof
i ntrusi on upon his seclusion, and because of Tennessee’s rel uctance
to allow such a claimto be brought at all against enployers, the
court finds that Bone has failed to state a claimfor invasion of
privacy.

For the foregoing reasons, CSX' s notion to dismss is granted

in the entirety. As there are no nore remaining clains or
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defendants, the clerk is directed to enter final judgment.

I T IS SO ORDERED this 11th day of Cctober, 2001.

DI ANE K. VESCOVO
UNI TED STATES MAG STRATE JUDGE
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