IN THE UNI TED STATES DI STRI CT COURT
FOR THE WESTERN DI STRI CT OF TENNESSEE
WESTERN DI VI SI ON

EQUAL EMPLOYMENT OPPORTUNI TY
COWM SSI ON,

Pl aintiff,
VS. No. 99-2427 GV (M)
RENT- A- CENTER, | NC.,

Def endant .

N N N N N N N N N N N

ORDER ON DEFENDANT" S MOTI ON TO STRI KE OR
I N THE ALTERNATI VE TO ENFORCE THE PARTI ES’ AGREEMENT

Before the court is the notion of the defendant, Rent-A-
Center, Inc., filed January 23, 2002, to strike the EECC s
suppl enental Rule 26(a)(1l) disclosures identifying seventy (70)
addi ti onal wonen as potential class nmenbers in this lawsuit. In
the alternative, Rent-A-Center asks the court to enforce the
parties’ |etter agreenent permtting Rent-A-Center to depose, after
the discovery deadline, each of the wonen identified in the
suppl enent al di scl osure without the necessity of filing a notion to
nodi fy the scheduling order. In addition, Rent-A-Center asks the
court to extend its expert designation deadline in light of the
nunber of potential claimants now identified. Rent-A-Center also

seeks its attorney fees and expenses in bringing this notion. For



the reasons that follow, the notion is granted in part and denied
in part.

The EEOC filed suit agai nst Rent-A-Center on May 14, 1999, on
behal f of Sheila Harford, Edith Ruby, Tequila Burse and LaDonna
Fason, as well as “a class of other fenal es who have been adversely
affected,” all alleging sex discrimnation in the enploynment
process. (Conpl. at 1.) The late Judge Turner initially presided
over this case and set a scheduling order calling for an expert
designation deadline for Rent-A-Center of June 30, 2000, and a
di scovery deadline of April 30, 2001. On joint notions of the
parties, Rent-A-Center’s expert designation deadline was ultimtely
extended to Septenber 11, 2000, (Order, June 29, 2000), and the
di scovery deadline was subsequently extended to QOctober 1, 2001.
(Order, May 2, 2001.)

On Sept enber 28, 2001, three days before the expiration of the
di scovery deadline, the EEOC supplenented its initial disclosures
by providing the nanmes, addresses, telephone nunbers, and soci al
security nunbers of seventy (70) wonmen who are potential class
menbers and who have infornmation regarding the allegations of sex
discrimnation raised in the lawsuit. The EECC also transnmitted a
cover letter which stated in relevant part:

| have attached Suppl enmental Rul e 26(a) Di scl osures whi ch

contain the nanes, addresses and tel ephone nunbers of
wonen the Conm ssion has identified as potential class



menbers in this case. W agreed that Defendant may take

t he depositions of any of these wonen after the Cctober

1, 2001 discovery deadline, wthout the necessity of

filing a notion to nodify the scheduling order. W also

agreed that the Commission wll be allowed the
opportunity to depose MKke Tucker, l|ocated in West

Tennessee and two ot her managenent officials, |ocated in

Ar kansas.

(Def.”s Mot. to Strike, Ex. A) In the present notion filed
January 23, 2002, Rent-A-Center insists that the EEOCC has refused
to honor its agreenent, and therefore Rent-a-Center noves to strike
the names of the additional class nenbers.

In its response to the notion, the EEOCC contends that it has
not refused to honor its agreenent and that it remains willing to
allow Rent-A-Center to depose the additional, potential class
nmenbers but that Rent-A-Center has not noticed any depositions.
The EEOC opposes Rent-A-Center’s request to strike the EEOCC s
suppl ement al di scl osures and further opposes an extension of the
expert designation deadline and any award of fees and expenses.

At the sane tine the EEOC filed its response to the notion,
t he EEOC noved to bifurcate the issues of liability and individual
relief during the trial of this case. (Mt. to Bifurcate, February
7, 2002.) |If the notion to bifurcate is granted, the EECC argues,
t he depositions of these additional seventy (70) wormen could be

deferred wuntil after +the liability phase and before the

commencenent of the renedial phase if the EECC is successful in



establishing a policy or practice of sex discrimnation in hiring
and firing on the part of Rent-A-Center. The trial is scheduled to
begin in approxi mtely one nonth on March 25, 2002.

As a general rule, the court frowns upon agreenents of counsel
to extend discovery wthout court approval beyond the dates
established by the court, and the court is generally reluctant to
intervene to enforce such agreenents. Because the EEQCC stands
willing to honor its agreenent to allow Rent-A-Center to depose the
additional potential class nenbers after the discovery deadline,
however, it is unnecessary for the court to determne the nerits of
the agreenent. The only question is when the depositions should be
t aken.

Rent- A-Center posits that it is entitled to depose each
potential claimnt before any trial conmences because this case is
not a class action even though there are mnultiple claimnts.
Rat her, according to Rent-A-Center, this case consists of
i ndi vi dual cases of disparate treatnent in which each potentia
clai mant seeks individual relief, and in individual disparate
treatment clains, each clainmant nust prove individually that she
was treated differently than simlarly situated nal e enpl oyees.
The EECC di sagrees and points out to the contrary that this is a
cl ass acti on.

The EEOCC may bring actions for enforcement of federal
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discrimnation laws inits own nane for the purpose, anong others,
of obtaining relief for a group of aggrieved individuals. General
Tel ephone Co. of Northwest v. EECC, 446 U.S. 318, 324-25 (1980).
The Suprene Court has nmade clear that the EECC i s not bound by the
normal class certification requirements of Rule 23 in seeking
relief for a group of aggrieved individuals. EEOCv. Waffle House,
Inc., 122 S. C. 754, 766 (2002)(citing General Tel ephone Co., 446
U.S. at 326). Technically, the EECC case is not a class action in
the classic sense of the term because the EECC does not proceed
under Rule 23, but courts have held the term*“class” may be used to
descri be the EECC s action. EEOC v. Mnarch Machi ne Tool Co., 737
F.2d 1444, 1449 (6th Cir. 1980); EECC v. Frank’s Nursery & Crafts,
Inc., 177 F.3d 448, 467 (6th GCr. 1999). 1In seeking relief for a
class, the burdenis onthe EEOC at the initial, liability stage to
show di scrim nation was “the conpany’ s standard operati ng procedure
- the regular rather than the unusual practice.” International

Bhd. of Teansters v. United States, 431 U S. 324, 336 (1977).

After the initial Iliability stage, the court nust conduct
additional proceedings - the renedial stage - to determne the
extent of individual relief. Teansters, 431 U S. at 360-62. In

EEOC | awsuits involving class-wide relief, a bifurcated procedure
has been followed in nost cases. Monarch, 737 F.2d at 1449.

Therefore, it is highly likely that the EEOCC s notion to bifurcate
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will be granted. If it is granted, the depositions should be
deferred until after the liability stage is conpl et ed.

In addition, Rent-A-Center seeks an extension of tinme to
retain an expert inlight of the seventy (70) additional plaintiffs
included in the EEOCC s supplenental Rule 26 disclosure. The
deadline for expert disclosures, however, has cone and gone.
According to Rule 6, when an extension of tinme is sought after the
expiration of the tinme specified, the court may, inits discretion,
extend the tinme “where the failure to act was the result of
excusable neglect . . . .” Fed.RCv.P. 6(b). Here, the grounds
Rent - A-Center now seeks to assert in the instant notion were not
known to it prior to the expiration of the expert disclosure
deadl i ne. Hence, the request falls under the specifications of
Rul e 6 as “excusabl e negl ect,” as Rent-A-Center was i gnorant at the
time of the deadline that the EEOCC woul d add seventy (70) cl ai mants
to the case. So as not to delay trial but to allow Rent-A-Center
the opportunity to select an appropriate expert, this court wll
extend t he deadline for expert disclosure to ten (10) days fromthe
filing of this order.

For the foregoing reasons, the notion of Rent-A-Center to
depose the seventy (70) additional, potential claimnts is granted.
If the district court bifurcates the trial, the depositions are to

be deferred until after the liability phase of the trial. If the



district court does not bifurcate the trial, the depositions areto

be schedul ed as soon as possible at a nutually conveni ent date and

time. The motion of Rent-A-Center to strike the EECC s
suppl emrental Rule 26(a) disclosures is denied. The request of
Rent - A-Center for its fees and expenses is | i kew se deni ed. Rent -

A-Center’s request for additional tine to designate an expert is
granted in the anount of ten (10) days fromthe filing of this
order on the grounds that it was not aware of the |arge nunber of
additional claimants at the tine of the expert di scl osure deadl i ne.

IT 1S SO ORDERED t his 20th day of February, 2002.

DI ANE K. VESCOVO
UNI TED STATES MAG STRATE JUDGE



