IN THE UNI TED STATES DI STRI CT COURT
FOR THE WESTERN DI STRI CT OF TENNESSEE
WESTERN DI VI SI ON

PAUL G UNDERWOOD, JR
Plaintiff,
VS. No. 03-2237 BV
JO ANNE B. BARNHART
Conmmi ssi oner of
Soci al Security,

Def endant .

ORDER DENYI NG PLAI NTI FF* S APPEAL

The plaintiff, Paul G Underwood, Jr., appeals froma decision
of the Conm ssioner of Social Security (“Conm ssioner”), denying
Underwood’ s application for disability security income under Title
Il of the Social Security Act, 42 U.S.C. 88 401 et seq. The case
Is before the United States Magi strate Judge pursuant to 28 U. S. C
8§ 636(c) and the parties’ consent. For the reasons stated bel ow,
t he deci sion of the Conm ssioner is affirmed.

FI NDI NGS OF FACT

A. Procedural History

Underwood first applied for Social Security disability
benefits on June 28, 2000, citing disability due to psoriasis
causing “patches of red dry skin that itches, burns, and stings
imensely.” (R at 197.) His clainmed date of onset was January 1,
1999, which was | ater anended to reflect an onset date of Novenber
11, 1997. (R at 17, 192-94.) Hi s application was denied
initially and upon reconsideration. In a reconsideration
disability report, Underwood indicated that he had becone very

depr essed. (R at 223.) Underwood then filed a request for a



hearing which was duly held on Septenber 4, 2002, before
Adm ni strative Law Judge Anthony Fava (“ALJ”). (R at 30.) The
ALJ denied Underwood’ s application for benefits on Novenber 19,
2002. (R at 24.) Underwood appealed to the Appeals Council of
the Social Security Admnistration, which denied Underwood’ s
request for review and left the ALJ' s decision as the final
deci sion of the Conm ssioner of Social Security. (R at 6-7.)
Underwood filed suit in federal district court on April 14, 2003,
pursuant to 42 U.S.C. 8 405(g), to review the Conm ssioner’s final
decision. Hs suit alleges that the ALJ' s decision was not based
on substantial evidence and that the ALJ applied incorrect |ega
st andar ds.

B. The Hearing before the ALJ

Under wood was born on June 30, 1956. At the tinme of the ALJ
heari ng, Underwood was 46 years old. (R at 32.) He is a high
school graduate and conpleted three years of college at Christian
Brother’s College. (R at 33.) He left college in 1977 to work
for his father’s machinery business as an inside sales
representative. (R at 33-36.) He was enployed there until 1997
and has been unenpl oyed since that date. (I1d.)

As an i nside sal es representative, Underwood sold all types of
nmet al wor ki ng machi nery, which required himto remain informed of
changes in technology and to make reconmendations to custoners.
(R at 41-42.) Wile nost of his work was perforned inside an air
conditioned office, his duties occasionally would require himto
work in a warehouse. (R at 35-36.) Underwood testified that he

| eft his position because of psoriasis and difficulty concentrating



because of |ack of sleep. (R at 41.) He clained that he was
unable to do the quality of work his father expected. (R at 41.)
Hs father sold the famly business in 1998. (R at 52.)
Under wood has not worked since that date. (R at 36.)

Underwood testified as to his daily activities. He has never
been married and has no children. (R at 33.) Hs father has
provided himwith a house in which he has lived al one for the past
20 years. (1d.) Underwood testified that he is able to do his
own grocery shopping, laundry, and nost of his housekeeping.?
Al though he is able to cook, he regularly dines at restaurants.
(R at 47.) He spends nost of his nornings and part of the
aft ernoon sl eepi ng because he clains he is unable to sl eep at ni ght
due to disconfort fromhis psoriasis. (R at 46.) The rest of his
day i s spent watching television and riding around in his car. (R
at 46-47.) In the winter, Underwood spends three nonths in Florida
with his parents to escape the “cold air.” (R at 47.) He is not
under any doctor’s restrictions. (I1d.)

Underwood also testified about his nedical problens and
synptons. He takes steroid injections approximtely every three
weeks, which provide himwi th tenmporary relief for his psoriasis.
(R at 37.) As a side effect of the steroids, he has experienced
wei ght gai n. (rd.) He described his psoriasis as being “nore
irritating” at night; therefore, the burning and itching keeps him
awake until approxinmately three, four, or five o clock in the

nor ni ng. (R at 38.) As a result, he takes naps in the

! Underwood has a housekeeper that cones to clean once a
nmonth. (R at 46.)



afternoons. (I1d.)

In closing, Underwood testified that his skin inflamation is
“unbearable.” (R at 49.) He stated that his psoriasis effects
his entire body, especially his scalp and eyes. (R at 39.) He
cl aimed that sonetines he could “hardly see.” (1d.) Additionally,
he testified that he was enbarrassed by the outbreaks on his face
and was depressed. (R at 43.) Al t hough he conpl ai ned of
depression, Underwood had not been treated by a psychiatrist or
psychol ogi st in the preceeding four or five years.?

Underwood’ s father, Paul Underwood, Sr., also testified. (R
at 49.) M. Underwood testified that his son had been a good
wor ker until he started having pain and inability to sleep due to
his psoriasis. (R at b52.) He stated that he had sold his
busi ness four years earlier and that his son had not worked since.
(Id.) M. Underwood said that his son’s only friends were his
famly and that Underwood was enbarrassed to be around a |ot of
people in public. (R at 49, 54.) M. Underwood al so descri bed
his son’s activities during their famly's three nonth vacation
each winter in Florida. Underwood’ s activities would include
sitting on the beach in the sun, staying inside the hotel, and
riding around. (R at 57.) Underwood, however, would not go in
the water. (1d.)

The ALJ heard testinony from Underwood's nother, Joyce

Underwod, who said that her son cane over to eat or visit

2 Underwood’s testinony was unclear. He indicated that he
had received treatnent in the past, but could not recall the
ﬁsychiatrist’s nane. (R at 44-45.) As part of his treatnent,

e was prescribed Lithiumand Zol oft; however, he discontinued
the use of the nedication. (R at 44.)
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approximately three to four tinmes a week. (R at 58,59.) She
testified that her son had trouble relating to people. (R at 59.)
She said that Underwood had trouble sleeping at night and,
therefore, slept sone during the day. (R at 60.)

Underwood’ s brother, Gary Underwood, testified that he had
worked with his brother approxinmately eight or nine years before
his father sold the machi nery business and that Underwood had a
desire to work. (R at 68-69.) Si nce Underwood st opped wor ki ng,
his brother has seen him once every two or three weeks. (R at
63.) When Underwood’s psoriasis was at its worst, his brother
stated, Underwood would “hide out” because he would not want
anyone, including his famly, to see him (R at 67.)

At the hearing, a vocational expert, Geg Cates, eval uated
Underwood’ s past work and present functional capacities. Cat es
testified that Underwood' s previous job as an inside phone sales
representative was classified as “skilled,” due to the know edge
required to sell equipnent and the ability to performphone sal es,
and “sedentary.” (R at 73.) The ALJ proposed two hypothetica
guestions to Cates. (R at 73-74.) First, the ALJ proposed a
hypot heti cal aski ng the vocati onal expert whether a cl ai mant of the
same age, education, and occupational experience would be able to
performhis past relevant work if full credibility was given to the
testinony heard in the hearing. Cates responded that a cl ai mant
woul d not and that such a clainmnt would be vocationally limted
due to an inability to concentrate and the distraction caused by
t he psoriasis. (R at 73.) Cates went on to state that such

vocational limtations would prevent a clai mant fromperform ng any



work due to an inability to “sustain pace, concentration, and work
task location.” (R at 74.)

Second, the ALJ proposed a hypot heti cal asking the vocati onal
expert whether there were jobs available in the national and | ocal
econony for a claimant of the sane age, education, and occupationa
experience and whom the ALJ determ ned could perform work that
woul d require a l owl evel of concentration, woul d avoi d extrenes of
tenperature, and could be perfornmed in relative isolation. (R at
74.) Cates responded that such an individual could perform work
which existed in significant nunbers in the national and |ocal
econony, including jobs as an assenbl er, inspector, and security
guard. (R at 74.)

In response to questioning from claimnt’s counsel, Cates
testified that if Underwood’ s testinony regarding his inability to
sleep well at night was considered along with his schedul e of
sl eeping a few hours in the norning and an hour in the afternoon,
hi s opi nion woul d be that Underwood coul d not sustain enpl oynent.
(R at 75.)

C. Longi tudi nal Medical Hi story According to the Records

The nedi cal records contain various reports, statenents, and
letters from Underwood’s dermatologist, Dr. Robert Kaplan;, a
psychol ogi cal evaluation of Underwood conducted by Thonas
Ri chardson, M A and Allen Battle, Ph.D.; and the assessments of
state agency nedical consultants. Under wod has been under the
care of Dr. Kaplan since 1994 for severe generalized psoriasis.
(R at 266.) In asworn statenent elicited by Underwood’ s attorney

on June 27, 2000, Dr. Kaplan stated that the Underwood has severe



I nvol venent of his face, scalp, arns, and | egs; however, his hands
and feet are spared of involvenent. (1d.) Dr. Kaplan stated that
Underwood’ s condition has |asted twelve nonths and is antici pated
to last twelve nonths in the future because psoriasis is presently
uncurable. (R at 266-67.) Additionally, Dr. Kaplan noted that
Underwood was “a little intimdated in public” due to his severe
facial involvenent. (R at 267.) Although Underwood s psoriasis
responds to treatnent, Dr. Kaplan stated that continuous treatnent
was necessary. (rd.) Dr. Kapl an beli eves that Underwood’s
condition has affected his ability to work since 1994. (1d.) Sone
nedi cal evi dence i ndi cates, however, that Underwood had generalized
psoriasis for approximtely three years before seeing Dr. Kaplan

(R at 394.)

Since 1994, Dr. Kaplan has treated Underwood’ s psoriasis with
topical steroids, shanmpoos, and occasional antibiotics for
secondary infection. (R at 442.) Wen the psoriasis is severe,
Dr. Kaplan gives Underwood injections of I ntral esi onal
Triancinolone into the nost infiltrated areas. (1d.) 1In aletter
witten to claimant’s attorney on June 17, 2002, Dr. Kapl an stated
that Underwood has henochromatosis, which limts the systemc
treatnment that can be used to treat psoriasis. (1d.) Underwood’ s
treatnment reginmen requires himto visit Dr. Kaplan approxi mately
every three to four weeks except during the w nter when Underwood
is on vacation in Florida. (rd.) Dr. Kaplan also noted that
“Is]ignificant weather changes” cause Underwood’'s psoriasis to
flare and that the severity of the psoriasis causes “functiona

limtations.” (1d.)



Al t hough Dr. Kaplan’s handwitten notes are difficult to read,
his notes indicate that Underwood resisted conplying with his
treatment recomendati ons. On March 30, 2000, Dr. Kaplan noted
that Underwood “refuses” to use nedications and had seen an
attorney. (R at 285.) During Underwood s April 24, 2000 visit,
Dr. Kaplan noted that Underwood was not using his nedication and
refused to see a doctor to whomhe had been referred. (R at 284.)
Underwood refused to see another physician for special psoriasis
therapy on May 15 and June 5, 2000. (R at 282-83.) Underwood’s
first and only conplaints to Dr. Kaplan of depression and | ack of
sl eep occurred on June 5, 2000. (R at 282.) Nevertheless, in a
letter witten to the claimant’s attorney on April 1, 2002, Dr.
Kapl an of fered his opinion that Underwood was di sabl ed as a result
of his psoriasis. (R at 440.)

At the request of the claimant’s attorney, Underwood underwent
a psychol ogi cal evaluation on August 7, 2000. (R at 399-402.)
Psychol ogi cal exam ners Thomas F. Richardson, Jr., MA and Allen
O Battle, Ph.D. conducted the exam During the evaluation,
Underwood denied any current treatnment from a nental health

professional. (R at 400.) He conpl ai ned of depression, which was

evidenced by his overeating, weight gain, inability to sleep,
| et hargy, social wthdrawal, and enbarrassment due to his
appear ance. (1d.) Underwood stated that he had trouble

concentrating and renmenbering but deni ed having problens with task
conpl eti on, even though the exam ners noted that he was “extrenely
preoccupi ed” with thoughts about his appearance and psoriasis.

(1d.) Underwood would divert to talking about his condition



regardl ess of what was being discussed in the evaluation. (Id.)

During the eval uation, the exam ners noted that Underwood was
“somewhat distractible,” that his affect was flat, and that his
nood was dysphoric. (R at 401.) Underwood i npressed t he exam ner
as suffering from clinically significant nmajor depression and
evi denced signs of a personality disorder. (ld.) Underwod had no
difficulty understanding the instructions and nade no inordinate
requests for test itens to be repeated. (1d.) However, he had to
be returned to task on several occasions. (1d.)

The examners admnistered the Rorschach protocol, and
Underwood’s results were consistent with aberrant personality
devel opnment and poorly developed cognitive controls over his
feelings and urges. (R at 402.) H s Rorschach record descri bed
a depressed and anxi ous i ndi vi dual who has rel atively normal nental
ability. (1d.)

M. Richardson and Dr. Battle diagnosed Underwood wth
recurrent major depressive disorder, noderate, w thout psychotic
features; and personality disorder, not otherw se specified. (1d.)
The exam ners stated that Underwood retained the intellectual
capacity to understand detailed instructions, wth occasional
restriction in his capacity to sustain concentration and
denonstrate adequate persistence. (1d.) However, Underwood
appeared to suffer frequent restriction in his social interactions
and fairly frequent restriction in the area of adaptation wth
regard to his capacity to adapt to change and stress in a “normal”
wor k environment. (1d.)

In addition to his psychol ogi cal evaluation, Underwood was



assessed by three non-treating sources for Tennessee Disability
Determ nation Services. (R at 404-23.)® On August 9, 2000, non-
treating, non-exam ning physician Janes Lester, MD. conpleted a
resi dual physical functional capacity assessnment and opi ned that
Underwood could Ilift and carry fifty pounds occasionally and
twenty-five pounds frequently; stand, wal k, and sit six hours in an
ei ght - hour workday; and had no limtations on pushing or pulling
with the hands or feet. (R at 405.) Dr. Lester found no other
l[imtations except that Underwood should “avoid concentrated
exposure” to extrene heat and avoid “even noderate exposure” to
hum dity and noise. (R at 408.)

On Decenber 13, 2000, non-treating, non-exam ning physician
Robert E. Burr, MD. conpleted a physical assessnment and found
Under wood capabl e of work at any exertional level. (R at 417.)
However, Dr. Burr did indicate that Underwood should *avoid
concentrated exposure” to extrene heat and wetness. (R at 420.)

A nental functional capacity report was conpl eted on Decenber
7, 2000 by George Livingston, Ph.D, a non-treating, non-exam ning
psychol ogi st. (R at 414.) He indicated that Underwood was
noderately limted in his ability to understand and renenber
detailed instructions; mamintain attention and concentration for
extended periods; and perform activities within a schedule,
mai ntain regular attendance, and be punctual wthin customary
t ol erances. (R at 412.) Li vingston noted that Underwood was

markedly limted in his ability to carry out detail ed instructions

3 Dr. Kaplan, Underwood’s treating physician, did not
conpl ete a RFC assessnent.
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but could do one to three sinple tasks with normal supervision
(R at 412, 414.)

Addi tional ly, Livingston noted that Underwood was noderately
limted in his ability to conplete a normal workday and wor kweek
W thout interruptions from psychol ogically based synptons and to
perform at a consistent pace w thout an unreasonable nunber and
l ength of rest periods. (R at 413.) He opined that Underwood
shoul d not be asked to deal directly with the general public and
woul d work best in a solitary or small group setting. (R at 414.)
Underwood was noderately limted in his ability to respond
appropriately to changes in the work setting. (R at 413.)
Finally, Livingston noted that Underwood was markedly limted in
his ability to interact appropriately with the general public.
(1d.)

Li vi ngston al so conpl eted a psychiatric reviewtechni que form
on Decenber 17, 2000. (R at 424.) He found noderate restriction
of activities of daily living, noderate difficulties in maintaining
social functioning, and noderate difficulties in nmaintaining
concentration, persistence, or pace. (R at 434.) He did not,
however, find evidence of deconpensation. (1d.)

D. The ALJ's Deci si on

Using the five-step disability analysis,*the ALJ in this case

“ Entitlement to Social Security benefits is determ ned by
a five-step sequential analysis set forth in the Social Security
Regul ations. 20 C.F.R 88 404. 1520, 416.920. First, the
cl ai mant nmust not be engaged in substantial gainful activity for
a period of not less than twelve nonths. 20 CF. R 8§
404. 1520(c). Second, a finding nust be nmade that the clai mant
suffers froma severe inpairnent. 1d. Third, the ALJ determ nes
whet her the inpairnment neets or equals the severity criteria set
forth in the Listing of Inpairnents contained in the Soci al

11



found, as the first step in the evaluation, that Underwod had not
engaged i n any substantial gainful activity since his clained onset
dat e of Novenber 11, 1997. (R at 18.) At the second step in the
anal ysis, the ALJ found that Underwood s psoriasis and personality
di sorder were “severe” conditions based on the requirenents in the
regul atory definition. (R at 18, 23.)

At the third step, the ALJ found that although Underwood’ s
i mpai rments were severe, Underwood did not have an inpairnent or
conmbi nation of inpairments that would neet or nedically equal the
| evel of severity described for any listed inpairnment contained in
20 CF.R Part 404, Subpart P, Appendix 1. (R at 23.)

At the fourth step in the analysis, the ALJ determ ned that
Under wood ret ai ned the residual functional capacity for work at any
exertional Ilevel avoiding exposure to extrenme heat and over-
exposure to humdity. (R at 23.) Froma nental standpoint, the
ALJ determ ned that Underwood was limted to work requiring a | ow
| evel of concentration and work perforned in relative isolation.
(Id.) The ALJ prefaced his findings with a summary of Underwood’ s
medi cal history and a description of his subjective pains (R at

18-21.) He found that since 1994 Dr. Kaplan's treatnent of

Security Regulations. 20 C.F.R 88 404.1520(d), 404. 1525,

404. 1526. If the inpairnment satisfies the criteria for a listed
inmpairnment, the claimant is considered to be disabled. [If the
claimant’ s inpairnment does not neet or equal a listed inpairnment,
the ALJ nust undertake the fourth step in the analysis and
determ ne whet her the claimant has the residual functional
capacity to return to any past relevant work. 20 CF. R §

404. 1520(e). If the ALJ finds the claimant unable to perform
past relevant work, then, at the fifth step, the ALJ nust discuss
whet her the cl ai mant can perform other work which exists in
significant nunbers in the national econony. 20 CF.R 8§

404. 1520(f) .
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Underwood’ s “recal citrant generalized psoriasis” has included the
use of topical steroids, intralesional injections as needed,
occasional antibiotics for secondary i nfections, a shanpoo regi nen,
and dernmatol ogi st visits every three to four weeks. (1d.) The ALJ
found that Underwood’'s psoriasis did not generally affect his
hands and feet, but due to the extent that it affected his face,

Underwood was “a little intinmdated in public” and *“somewhat
depressed.” (1d.)

Additionally, the ALJ took into consideration a letter dated
April 1, 2002, in which Dr. Kaplan offered his opinion that
Under wood was di sabl ed because of his psoriasis (R at 19.) The
ALJ, however, did not adopt the dernatologist’s opinion as
controlling and noted that the i ssue of Underwood’'s disability was
an admnistrative matter reserved to the Comm ssioner. (1d.)

As part of the nedical evidence, the ALJ relied on the
psychol ogi cal eval uations of Richardson and Battle and found that
Underwood could *“understand, r emenber, and follow sinple
instructions” and that no evidence existed that Underwood was
unabl e “to interact appropriately on a superficial level.” (R at
21.) On the other hand, the ALJ did find that Underwood s
preoccupation w th physiological concerns resulted in “nobderate
difficulty in maintaining concentration, persistence, or pace.”
(1d.) The ALJ found that no nental health professional had® or was

currently treating Underwood for his depressive synptons. (1d.)

> Underwood clainmed that he had tried treatnent by a nental
heal t h professional, but he could not recall who treated himand
had not received any treatnment for his depression in the past
four or five years. (R at 44-45.)
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In determ ning Underwood's exertional limtations, the ALJ
relied on Underwood’ s own testinony and that of his father, nother,
and brother. (R at 20.) The ALJ found Underwood’ s subjective
statenments concerning the effects of his inpairments to be not
entirely credible, that evidence existed that Underwood stopped
working for reasons not related to his alleged disabling
i npai rnments, and that Underwood | acked notivation to work. (R at
21.) The ALJ al so found that Underwood conpl ai ned to Dr. Kapl an of
sleep difficulty only on one occasion, refused to use nedi cati ons,
and refused to see other physicians. (1d.)

The ALJ noted that a finding that Underwood retained
functional capacity was consistent with that of the state agency
medi cal consul tant who revi ewed t he evi dence at the reconsi derati on
| evel of the admnistrative review process. (ld.) In assessing
functional I|imtations attributable to the claimant’s nental
i mpai rment, the ALJ found that Underwood had “no restriction of
activities of daily living” and that any restrictions in the nental
functioning area appeared to be due to Underwood s “physical
conplaints.” (1d.) The ALJ concluded that no evidence in the
record indicated that Underwood was unable to interact
appropriately in a social setting on a “superficial level.” (1d.)
Additionally, the ALJ found that Underwood could “understand,
renmenber, and followsinple instructions.” (l1d.) The ALJ found no
evi dence of repeated epi sodes of deconpensation. (1d.)

After determ ning that Underwood retained residual functional

capacity, the ALJ found that Underwood could not perform his past

14



rel evant work as an inside phone sal esperson® because of the skill
| evel required. (R at 22.) Thus, the burden of proof shifted to
the Comm ssioner to show that, considering Underwood s age,
education, past work experience, together wth his residual
functional capacity, he could perform other work which exists in
significant nunbers in the national econony. (R at 22.)

To neet the Commissioner’s burden of proof, the ALJ relied
upon the nedical-vocational guidelines, otherwise known as the
Gid. (rd.) The ALJ noted that the Gid does not direct
concl usi ons of disabled or not disabled if the claimnt’s residual
functional capacity consists only of nonexertional l|imtations.
(Id.) Therefore, the ALJ could only use the Gid as a framework
due to Underwood’ s nonexertional limtations that prevented him
fromperformng a full range of work at all exertional levels. (R
at 24.) The ALJ used section 204.00, Appendix 2, Subpart P,
Regul ati ons No. 4 together with Social Security Rulings 85-15 and
96-9p as a guide to determne that unskilled jobs at all Ievels of
exertion constituted the potential occupational base for a person
who could neet the nental denmands of unskilled work. (Id.) Wth
the aid of vocational expert, Dr. Cates, the ALJ determ ned that
Under wood coul d performother work existing in significant nunbers
in the national econony. (R at 22, 24.) Exanples included work
as an assenbl er, inspector, and security guard. (l1d.) Therefore,
the ALJ found that Underwood was not under a “disability” as

defined in the Social Security Act. (I1d.)

6 The vocational expert who testified at the hearing
identified Underwood’s forner job as an inside sal esperson, as
sedentary skilled work. (R at 22.)
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ANALYSI S

On appeal , Underwood cont ends t hat t he Conm ssioner’s deci sion
shoul d be reversed because the ALJ committed |egal error by not
finding that Underwood’ s inpairnments net the requirenents of
Listing 8.05 of 20 C F.R pt. 404, Subpart P, Appendix 1, failed to
consider Underwood s inpairnments in conbination, gave i nproper
wei ght to the opinion of Underwood’ s treating physician, did not
properly evaluate the opinion of the psychol ogical exam ner,
i nproperly discredited Underwood’ s subjective testinony, failed to
gi ve proper weight to the testinony of |ay wi tnesses, nade findi ngs
as to Underwood s residual functional capacity that were not
supported by substantial evidence, inproperly relied upon the
medi cal -vocational guidelines as a framework due to Underwood’s
nonexertional limtations, and posed an inaccurate hypotheti cal
guestion to the vocational expert, thereby failing to rely on
substantial evidence in concluding that Underwood could perform
work existing in significant nunbers in the national econony.

A. St andard of Revi ew

Judi cial review of the Conmmi ssioner’s decisionis limted to
whet her there is substantial evidence to support the decision, and
whet her the Commi ssioner used the proper legal criteria in nmaking
the decision. 42 U S.C. 8§ 405(g); Barker v. Shalala, 40 F.3d 789,
794 (6th Cr. 1994); Abbott v. Sullivan, 905 F.2d 918, 922 (6th
Cr. 1990). Substantial evidence is nore than a scintilla of
evidence but less than a preponderance and is such relevant
evi dence as a reasonable m nd m ght accept as adequate to support

a conclusion. Kirk v. Sec’y of Health and Human Servs., 667 F.2d
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524, 535 (6th Cir. 1981) (quoting Richardson v. Perales, 402 U S
389, 401 (1971)).

In determning whether substantial evidence exists, the
review ng court nust exam ne the evidence in the record taken as a
whol e and nust take into account whatever in the record fairly
detracts fromits weight. Abbott, 905 F.2d at 923. |f substanti al
evidence is found to support the Comm ssioner’s decision, however,
the court must affirm that decision and “may not even inquire
whether the record could support a decision the other way.”
Barker, 40 F.3d at 794 (quoting Smth v. Sec’y of Health and Human
Servs., 893 F.2d 106, 108 (6th Cr. 1989)). Simlarly, the court
may not try the case de novo, resolve conflicts in the evidence, or
deci de questions of credibility. Cutlip v. Sec’'y of Health and
Human Servs., 25 F.3d 284, 286 (6th Cir. 1994).

B. Equi val ency to Listing 8.05

Under wood cont ends that the Conmm ssioner’s deci sion shoul d be
reversed because the ALJ commtted | egal error by not finding that
Underwood’ s inpairments neet the requirenents of Listing section
8.05 of 20 CF. R 8 404, Subpart P, Appendix 1. To satisfy the
regulatory listing for presunptive disability on the basis of
psoriasis, a claimant mnust be diagnosed with psoriasis and al so
suffer from®“. . . extensive |lesions, including involvenent of the
hands or feet which inpose a marked limtation of function and
whi ch are not responding to prescribed treatnent.” 20 CF.R 8
404, Subpt. P, App. 1. Aclainmant is considered disabled per se if
the listings criteria are net. See 20 C.F.R 8§ 404.1520(d);
Ganmbi || v. Bowen, 823 F.2d 1009, 1011 (6th G r. 1987). However,
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the claimant has the burden of establishing that he neets a |listed
inpairnment, and an inpairnment nmeets a listing only when it
mani fests the specific findings described in the nedical criteria
for the particular inmpairnment. See 20 C.F. R § 404. 1525(d); Evans
v. Sec’y of Health and Human Servs., 820 F.2d 161, 164 (6th Gr
1987).

It is clear from the testinony of Dr. Kaplan and objective
medi cal evidence available to the ALJ in this case, however, that
Underwood i s unable to neet the listings criteria because his hands
and feet have been spared fromsevere psoriasis and his inpairnment
responds to a degree to treatnent. (See R at 267.)

Underwood asserts that the ALJ erred because he did not
consider his inpairnments in conbination, which is required under
the “whole person” doctrine. When an ALJ mekes a disability
deternmination after “a thorough review of the nedical evidence of
record” and specifically refers to “a conbination of inpairnents”
in deciding that a claimant does not neet a listed inpairnment, a
“nore el aborate articulation” is not required. Gooch v. Sec’'y of
Heal th & Human Servs., 833 F.2d 589, 592 (6th Cr. 1987); see al so
Loy v. Sec’y of Health & Human Servs., 901 F.2d 1306, 1310 (6th
Cr. 1990) (finding that an ALJ’ s individual discussion of nmultiple
i npai rments does not inply that he failed to consider effect of
inmpairments in conbination where ALJ specifically refers to
“conbi nati on of inpairnments” in finding that clai mant does not neet
alistedinpairnment). |In this case, the ALJ based his findings on
“consideration of the entire record” and specifically found that

Underwood “has an inpairnment or a conbination of inpairnments
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considered ‘severe.’” (R at 23.) Additionally, the ALJ found t hat
those “nedically determnable inpairnents” did not neet or
nedically equal a l|isted inpairnent. (1d.) (enphasis added).
Therefore, the record reveals that the ALJ properly considered
Underwood’ s i npairnents in conbination.

Next, Underwood argues that his inpairment is nedically
equi valent to Listing 8.05. 1In order to show nedi cal equival ency,
t he obj ective nedical findings pertainingto plaintiff’s inpairnent
nmust at | east be equal in severity and duration to the findings for
a listed inpairnent. See 20 C.F.R 8§ 416.926(a). To determ ne
nmedi cal equi val ence, the ALJ nust conpare the synptons, signs, and
| aboratory findings of a particular inpairnent with the nedical
criteriafor thelisting whichis nost like plaintiff’s inpairnent.
See id. Additionally, the Comm ssioner wll not substitute
al l egations of pain or other synptonms for a mssing or deficient
sign or |aboratory finding to raise the severity of an inpairnent
to that of a listed inpairnent. See 20 C. F.R 8404. 1529(d) (3).

Underwood asserts that a conbination of severe generalized
psori asis, depression, frequent restriction in social interaction,
and drowsiness is nedically equivalent to the requirenments of
Li sting 8.05. This court disagrees. Listing 8.05 specifically
requires psoriasis involving the use of the hands and feet “which
I npose a marked limtation of function.” A marked |imtation in
the ability to use one’s hands and feet is entirely different than
psychological limtations, and Underwod has failed to prove
ot herw se. No doctor is of the opinion that Underwood neets or

equal s any |listed inpairnment, includingthe state agency physici ans
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who considered the issue at the initial and reconsideration
disability determ nations. Underwood argues that the ALJ should
have given deference to Dr. Kaplan's statenent regarding Listing
8.05. However, according to Dr. Kaplan' s sworn testinony, he never
found that Underwood’ s inpairnents met or equal ed the requirenents
of Listing 8.05. (R at 267.) Furthernore, Dr. Kaplan noted that
Under wod had some psoriasis on his feet, but “he can certainly
wal k and that’s not a problem” (1d.) Although Dr. Kaplan stated
that Underwood was “a little intimdated in public” due to severe
faci al i nvol venent, Dr. Kaplan never testified that the
intimdation was a marked limtation equaling the sane severity as
a marked limtation in the use of the hands and feet. (1d.)

Under wood argues that even if Listing 8. 05 is not net, the ALJ
commtted legal error in failing to identify which listed
i npai rment was not established and in failing to explain why
listing 8.05 was not net in his decision. However, substantia
evi dence supporting the ALJ's finding that Underwood does not neet
a listed inpairnment is contained in the record, and the ALJ
specifically considered the sworn testi nony of Underwood’ s treati ng
physician in his decision. The record contained no i nconsi stenci es
which the ALJ was required to address. Accordingly, substanti al
evidence in the record supports the finding that Underwood’ s
condition does not neet or equal an inpairnment found in the Listing
of | npairnments.

C. Wei ght G ven to Medi cal Evi dence

Underwood argues that the ALJ erred in rejecting his primry

treating physician’s opinion regarding his disability and
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limtations. Specifically, in a letter dated April 1, 2002, Dr.
Kapl an offered his opinion that Underwood is disabled as a result
of his psoriasis. (R at 440.) A brief, conclusory letter from
a treating physician stating that the applicant is disabled is not
bi nding on the Conm ssioner. Houston v. Sec’y of Health & Human
Servs., 736 F.2d 365, 367 (6th GCr. 1984) (holding that the
determ nation of disability is the “prerogative of the Secretary,
not the treating physician”). Although the treating physician’s
diagnosis is entitled to greater weight than that of the
government’ s physician, the ultinmate i ssue of whether an i ndi vi dual
is under a disability nust be decided by the Conm ssioner. Kirk,
667 F.2d at 538 (citing 20 C.F.R 8 404.1527); see also Soc. Sec.
Rul . 96-5p (July 2, 1996) (opinions that a person is “disabled” or
“unable to work” are not nedical opinions but are admnistrative
findings on issues reserved to the Conm ssioner).

Al t hough the ALJ considered Dr. Kaplan’s opinion in making his
decision, he did not give the opinion controlling weight and was
not required to do so under the Social Security Act. Dr. Kaplan's
letter nmerely concluded that Underwood was disabled w thout the
support of det ai | ed, clinical, and diagnostic evidence.
Additionally, Dr. Kaplan never conpleted a residual functioning
capacity assessnent of Underwood to explain his determi nation that
Underwood was di sabl ed. According to the record, Dr. Kaplan was
Underwood’ s only treating physician, and he never placed Underwood
under any type of restriction over the course of treatnent. (R at
47.) Therefore, the ALJ did not err in not giving Dr. Kaplan's

opi nion control ling weight.
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Underwood also asserts that the ALJ “played doctor” by
substituting his own opinion for that of the treating physician and
psychol ogi cal examiner. (Br. Supp. Pl.’s Mot. J. at 15.) 1In his
deci sion, the ALJ recogni zed that he was required to consider any
nmedi cal opinions which reflect judgnments about the nature and
severity of Underwood s inpairnents and resulting limtations. (R
at 19) (citing 20 C F.R 8 404. 1527 and Soc. Sec. Rul. 96-2p (July
2, 1996); Soc. Sec. Rul. 96-6p (July 2, 1996)). Although the ALJ
did not give Dr. Kaplan's opinion regardi ng Underwood’ s disability
controlling weight, he did give Dr. Kaplan’s diagnosis and
treatment consideration in his decision. Specifically, the ALJ
found that Underwood’ s inpairnment was severe as di agnosed by Dr.
Kapl an. (R at 18, 23, 267.) Consistent with Dr. Kaplan's
di agnosis that Underwood’'s psoriasis did cause functiona
limtations and would flare with significant weat her changes, the
ALJ found that Underwood needed work that woul d avoid exposure to
extrenme heat and over-exposure to humdity. (R at 442.)

Furthernore, Underwood argues that the ALJ commtted | ega
error by not considering and totally rejecting the opinion of the
psychol ogi cal exam ner, Thomas Ri chardson. Underwood asserts that
the ALJ did not consider his psychological Iimtations and failed
to consider that his social contacts were limted to his famly
nmenbers. (Br. Supp. Pl.’s Mt. J. at 13-16, 25.) He al so
contends that the ALJ did not give proper weight to R chardson’s
opi ni on that Underwood appeared to suffer frequent restrictions in
the area of adaptation with respect to his capacity to adapt to

changes and deal with the sort of stress inherent in a “normal work
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envi ronment” and that he had difficulty in maintaining
concentration, persistence, and pace. (ld.)

The ALJ’ s deci si on, however, reflects that he did consider the
psychol ogical limtations noted by Richardson. He summari zed
Underwood’ s psychol ogi cal evaluation in his opinion and included
all of Richardson’s findings that claimnt asserts were not
considered and totally rejected. (R at 19.) After considering
Ri chardson’s evaluation, the ALJ concluded that Underwood was
limted to work requiring a low l|level of concentration and
performed in relative isolation. (R at 21, 23.) The ALJ noted
t hat Underwood had “noderate” difficulties in maintaining social
functioning; however, he found no evidence that Underwood was
unable to interact appropriately on a superficial |evel. (rd.)
H s conclusions were not inconsistent with R chardson’ s findings.
The ALJ's findings properly captured the “concrete consequences”
that flow from Underwood s conditions. See Roe V. Chater, 92 F.3d
672 676-77 (8th Cir. 1996) (holding that an ALJ' s hypothetica
guestion does not have to include “specific diagnostic or
synptomatic ternms where other descriptive terns can adequately
define the claimant’ s i npairnents”). Accordingly, the ALJ properly
credited both Dr. Kaplan and Ri chardson’s opinions and substanti al
evi dence supports his determ nation.

D. The AL)'s Credibility Determ nati ons

Underwood next argues that the ALJ inproperly found his
testinmony lacking in credibility, failed to consider the side
effects of his psoriasis nedication, and failed to give perceptible

wei ght to the lay testinony of Underwood’ s parents and brother. An
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ALJ’s credibility determnation is given great deference because
the fact finder has the uni que opportunity to observe and eval uate
the witness, and his assessnent need only be supported by
substanti al evidence. See Walters v. Commir of Soc. Sec., 127 F. 3d
525, 531 (6th Cr. 1997); Gooch, 833 F.2d at 592. An ALJ may
di scount credibility “to a certain degree” where he finds
“contradi ctions anong the nedical reports, claimnt’s testinony,
and other evidence.” Walters, 127 F.3d at 531. Furt hernore, a
clai mant’s household and social activities nay be considered in
evaluating a claimant’s assertions of pain or ailnments. Id. An
ALJ may also take a claimant’s consistency into account to
determine credibility by conparing “statenents nade by the
i ndividual in connection with his or her claim for disability
benefits with statenents he or she nade under other circunstances

[e]specially . . . statenents nade to treating or exam ning
medi cal sources.” Soc. Sec. R 96-7p (1996).

In this case, the ALJ discredited Underwood s subjective
conplaints and limtations because of inconsistencies in the
testinmony and in the underlying nmedi cal records. The ALJ supported

his finding by referring to specific exanples “set forth in the
body of the decision.” (R at 23.) Underwood argues that the
ALJ's explanation in the findings violated Social Security Ruling
96- 7p, which requires the ALJ to provide “specific reasons” for a
particular credibility finding. (Pl.”s Reply Br. at 3.) Underwood
cites the Seventh Crcuit Court of Appeals case, Col enbi ewski v.
Barnhart, 322 F. 3d 912, 915 (7th Cr. 2003) to support his

argunent. I n Gol enbi ewski, the ALJ concluded that the claimant’s
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testinony was “less than credible ‘for the reasons set forth in the
body of the decision.”” Id. The court of appeals held that such an
expl anati on was unacceptable because the body of the decision
contained insufficient reasoning for finding the claimnt’s
testi mony unbelievabl e. This <case is distinguishable from
Gol enbi ewski because the ALJ did state reasons in the body of his
decision as to why he found Underwood’ s allegations not totally
credi bl e.

For instance, the ALJ found t hat Underwood st opped wor ki ng for
his father for reasons unrelated to his clainms of pain, itching,
and lack of sleep. (R at 21.) Underwood' s psoriasis had been
present since at |east 1994, but he continued to work with the
impai rment until his father sold the fam|ly-owned business. (Id.)
After that date, Underwood never applied for another job. (Id.)
The record suggest ed Underwood | acked “notivation” to work because
his father provided the nmeans for his livelihood. (ld.) According
to Dr. Kaplan's notes, it appeared that Underwood was not conpl yi ng
Wi th treat ment recommendati ons and woul d not see ot her physici ans.
(1d.) Underwood only conplained to Dr. Kaplan one tine about his
difficulty sleeping. (ld.) He never requested any nedication to
hel p himsleep at night. Additionally, Underwood clains that he is
depressed; however, he refused to seek help froma nental health
professional and wll not take nedication to alleviate his
depr essi on. (R at 44-45.) Accordingly, substantial evidence
supports the ALJ's credibility finding.

Under wood next argues that the ALJ did not consider the side

ef fects of his nmedication, includinginjections, which he indicated
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caused him not to be able to sleep for 2 or 3 days and caused
wei ght gain. The ALJ, however, did consider these side effects and
specifically found in the body of his decision that they were not
totally credible. Wen a claimant clains disability and fails to
seek treatnment for the ailnents giving rise to the claim his
failure to seek treatnent is significant to a credibility
determ nation. See Key v. Callahan, 109 F.3d 270, 274 (6th Gr.
1997)(finding plaintiff’'s failure to seek nedi cal assistance for
any nmental inpairment prior to the expiration of insured status is
significant to disability determnation when plaintiff had
previ ously sought nedical assistance for physical conplaints when
he felt the need). 1In all of the years that Dr. Kaplan treated
Under wood, Underwood never conplained of the side effects of the
medi cation and continued to receive the sane treatnent. (R at
281-398.) Again, Underwood conplained to Dr. Kaplan of |ack of
sleep only once since 1994. (R at 21.) Therefore, the ALJ gave
correct weight to the side effects of Underwood' s nedication.

Finally, Underwood asserts that the ALJ did not give proper
weight to the lay testinony of Underwood s parents and brother
concerning Underwood s reasons for not working and his need to
sleep during the day. “Perceptible weight nust be given to |ay
testinmony where . . . it is fully supported by the reports of the
treating physicians.” Lashley v. Sec’y of Health & Human Servs.,
708 F.2d 1048, 1054 (6th G r. 1983)(enphasis added). However, the
record did not reflect that Underwood’ s parents’ and brother’s
testinmony was “fully” supported by Dr. Kaplan’s records. For

exanpl e, Underwood’s parents and brother indicated that Underwood
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does not sleep well, but Dr. Kaplan’s notes reflect that Underwood
only conpl ained of inability to sleep on one occasion. (R at 52,
60, 63.) Moreover, the parents’ and brother’s testinony indicated
that Underwood’s condition deteriorated to a point that he could
not work, when in fact, as the Conm ssioner’s Menorandum notes,
Underwood’ s earnings increased significantly in his |last years of
wor ki ng. (Mem Supp. Conmir at 14) (citing R at 52, 60, 63, 195.)
Therefore, the ALJ did not err in failing to give perceptible
wei ght to the testinony of the lay w tnesses.

E. The ALJ’'s Use of the Medical -Vocati onal GCui deli nes

In addi tion to chal | engi ng the ALJ' s credibility
determ nati on, Underwood argues that the ALJ cannot rely upon the
medi cal - vocati onal guidelines as a franework due to his
nonexertional limtations, such as the inability to sleep at night,
taking naps during the daytime, and severe itching and pain
affecting his concentration. “Where a claimant suffers from an
I npai rment that significantly dimnishes his capacity to work, but
does not manifest itself as a limtation on strength, . . . rote
application of the grid is inappropriate.” Abbott, 905 F.2d at
926. However, the Gid may be used as a framework for gui dance as
long as the Comm ssioner relies on other evidence to carry his
burden at step five of the disability determ nation process. See
id. at 927; Burton v. Sec’y of Health & Human Servs., 893 F. 2d 821,
822 (6th Gir. 1990). In this case, the ALJ did not rely solely on
the nedical-vocational guidelines but also took Underwood s
nonexertional limtations into account. (R at 22, 24.) A ong

with section 204.00 of the guidelines and Social Security Rulings
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85-15 and 96-9p, he relied upon a vocational expert to determ ne
whet her there were a significant nunber of jobs in the nationa
econony that the claimant could perform given his residual
functional capacity. (R at 22.)

Under wood argues that the ALJ’ s deci sion was fl awed because he
failed to discuss the vocational expert’'s testinmony in his
fi ndi ngs. Underwood proposes that “[o]ne cannot go back to the
body of the ruling” to support the ALJ' s burden of proof at step
five in the disability determ nation process. (Pl.’s Reply Br. at
11.) (citing Colenbiewski, 322 F.3d at 915-16. However
Gol enbi ewski only applies to cases where the body of the ALJ' s
decision only “inplicitly” supplies reasons supporting the ALJ' s
findings. See id. at 916. Although the ALJ did not specifically
refer to the use of the vocational expert in his findings, he did
include the vocational expert’s opinion that Underwood could
perform the jobs of an assenbler, inspector, or security guard.
Furthernore, he addressed the vocational expert’s opinion in the
body of his decision and included the hypothetical question
propounded. The ALJ did support his decision that Underwood was
not disabled by wusing the nedical-vocational guidelines as a
framewor k conbi ned with vocational expert testinony.

F. The Hypot hetical and the Vocati onal Expert’'s Testi nony

Finally, Underwood asserts that the vocational expert’s
testi nony was based on a hypothetical that did not fairly reflect
Under wood’ s nonexertional limtations and that the ALJ' s residual
functional capacity (“RFC') finding did not include all of his

limtations. In this case, the ALJ determ ned that Underwood had
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the physical residual functional capacity “for work at any
exertional level avoiding exposure to extreme heat and over-
exposure to humdity.” (R at 23.) From a nental standpoint,
Underwood was “limted to work requiring a low level of
concentration and performed in relative isolation.” (1d.) The
second hypothetical posed to Dr. Cates included the RFC as
determined by the ALJ, and the ALJ relied on Dr. Cates response in
concluding that a significant nunber of jobs in the national
econony exi sted that Underwood could perform’ (R at 22.)
Underwood asserts that the ALJ's RFC finding did not include
all of his limtations, such as severe itching and pain, inability
to sleep at night, and the need to take naps in the norning and
af t er noon. (Br. Supp. Pl.’s Mt. J at 26.) An ALJ's RFC
determ nati on should focus on what a clai mant “can and cannot do”

and not what he “does and does not suffer from?” See Howard v.

Conmir of Soc. Sec., 276 F.3d 235, 239 (6th Cr. 2002). On the

" In this case, the ALJ posed two hypot hetical questions.
The first is the follow ng hypothetical: “[A]ssune a clai mant
sanme age, education, and occupational experience. Further assune
full credibility of the testinony you heard today. Wuld such a
cl ai mant be able to performhis past rel evant work?” §R. at 73.)
The second hypot hetical propounded to Dr. Cates was a foll ows:
Assune a claimant the sanme age, education, and

occupati onal experience. Further assunme that | find
such a cl aimant would be able to performwork that
woul d require a low | evel of concentration and woul d
need to avoid extremes of tenperature. And further
woul d need to work in relative isolation. Wuld there
be jobs available in the national econony for such a

claimant with that profile? If so, what are they and

how many?
(R at 74.)
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ot her hand, the hypothetical question posed to a vocational expert
“shoul d be a nore conpl ete assessnent of h[is] physical and nental

state and should include an ‘accurate[] portray[al] [of his]
i ndi vi dual physical and nmental inpairnment[s].’” Id. (quoting Varl ey
v. Sec’y of Health & Human Servs., 820 F.2d 777, 779 (6th Gr.
1987)). If, however, an ALJ's description of a claimant’s RFC
accurately reflects a claimant’s abilities, “the ALJ' s concl usion,

inasmuch as it relies upon the RFC, is supported by substantia

evidence.” I1d.; see also Davis v. Sec’y of Health & Human Servs.,

915 F.2d 186, 189 (6th Gir. 1990).

In determ ning RFC, the ALJ nust base his assessnent upon al
rel evant evidence, which may include cl ai mant’s own description of
limtations, nedical records, and observations of treating
physi ci ans and others. See 20 C.F. R 8§ 404.1545(a). In this case,
the ALJ took Dr. Kaplan's restriction that Underwood shoul d avoid
significant changes in the weather and included it in his RFC
finding. (R at 21, 23, 444.) The ALJ also relied upon the state
agency nedical consultants at the reconsideration |level of the
adm ni strative review process who determ ned t hat Underwood shoul d
avoi d exposure to extreme heat and over-exposure to humdity. (R
at 21.) Underwood argues that the ALJ failed to consider his
psychological I|imtations; however, the ALJ took Richardson’s
opi ni on t hat Underwood coul d understand detailed instructions, with
occasional restrictionin his capacity to sustain concentration and
denonstrat e adequat e persi stence, and determ ned t hat Under wood was
limted to work “requiring a |low | evel of concentration.” (R at

23.) Furthernore, the ALJ consi dered Underwood’ s enbarrassnent and
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limted social interaction and determned that he was limted to
work “performed in relative isolation.” (1d.)

As for Underwood’ s need to take naps in the nornings and
afternoons and the side effects of nmedications, the ALJ found that
the claimant’s subjective testinobny was not totally credible;
therefore, the ALJ was not required to include such restrictions in
hi s RFC and hypot heti cal question. See Casey v. Sec’'y of Health &
Human Servs., 987 F.2d 1230, 1235 (6th Cr. 1993). Moreover, the
ALJ’ s RFC took into consideration Underwood’ s pain and itchi ng when
he determ ned that Underwood had environnental |imtations and a
need to work in a job requiring a |low level of concentration.
Underwood argues that the ALJ failed to consider that he had only
had one job in the past. The record reflects, however, that the ALJ
specifically considered Underwood' s past rel evant work as part of
his evaluation and asked Dr. Cates about soneone who had a work
history simlar to Underwood. (R at 22, 74.) Accordingly, the
ALJ’ s determ nation as to Underwood’ s resi dual functional capacity
Is based on substantial evidence and a vocational expert’s
testinmony in response to a hypothetical question that accurately
reflects the claimant’s conditions provi des substantial evidence to
support the Comm ssioner’s deci sion.

CONCLUSI ON

The totality of the record indicates that the ALJ' s deci sion
was supported by substantial evidence at each step of the deci sion-
maki ng process. Accordingly, the Comm ssioner’s decision is
af firmed.

IT 1S SO ORDERED this 25th day of Septenber, 2003.

DI ANE K. VESCOVO
UNI TED STATES MAGQ STRATE JUDGE
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