IN THE UNI TED STATES DI STRI CT COURT
FOR THE WESTERN DI STRI CT OF TENNESSEE
WESTERN DI VI SI ON

UNI TED STATES OF AMERI CA,

)
)
Plaintiff, )
)
VS. ) No. 03-20082-BV
)
ANDREW CLAYBORN, )
)
Def endant . )

REPORT AND RECOMVENDATI ON
ON DEFENDANT’ S MOTI ON TO SUPPRESS

The defendant in this case, Andrew Cl ayborn, has been i ndi cted
on one count being a felon in possession of a firearmin violation
of 18 U.S.C. 8 922(g). The charge arises out of an encounter by
police officers with a stationary vehicle in which C ayborn was
sitting as a passenger and the subsequent seizure by police
officers of a |oaded .25 caliber pistol from C ayborn’s person
Cl ayborn has noved to suppress the pistol and amrunition, as well
as all statenents nmade during his detention. As a basis for the
notion, C ayborn argues that he was unreasonably detained and
searched in violation of his rights under the Fourth Arendnent and
that his statenments were the result of an unconstitutional
custodial interrogation in violation of his rights under the Fifth

Amendnent .



Cl ayborn’s notion was referred to the United States Magistrate
Judge for a report and recomendati on. Pursuant to the reference
order, an evidentiary hearing was held on August 5, 2003. At the
hearing, the governnent presented one wtness, Oficer Shayne
Tarena of the Menphis Police Departnment, and introduced as an
exhibit a Rights Wai ver Formsi gned by the defendant. The defense
called no witnesses, but introduced into evidence a m sdenmeanor
citation ticket issued the night of Cayborn’s arrest. After
careful consideration of the statenents of counsel, the testinony
of the witnesses, the exhibit, and the entire record in this cause,
this court submts the follow ng findings of facts and concl usi ons
of law and recommends that the notion to suppress be deni ed.

PROPCSED FI NDI NGS OF FACT

Because the defense presented no w tnesses, the testinony
present ed by t he governnent stands uncontradi cted. The court finds
that testinony credi ble and accepts as fact the officer’s version
of events.

At approximately 2:00 a.m on April 9, 2002, Menphis Police
Departnment O ficers Shayne Tarena and Mchael Bishop were
conducting their routine patrol in a marked squad car in the north
preci nct of Menphis, Tennessee, near the intersection of the Joseph
and Bellevue. O ficer Tarena had worked this precinct before and

knew fromhi s experience that the area suffered fromhigh rates of
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drug, firearm and burglary activity.

Wil e proceeding north on Bellevue, the officers saw a van
parked in the mddle of the road facing south, several feet away
from the curb. O ficer Tarena testified that another vehicle
trying to get around it would be forced into the oncomng traffic
| ane. The officers saw two nen in the van and noted that the van
was not noving and was dark except for its running lights. The
of ficers, after observing that the van had been notionl ess for at
| east thirty seconds, made a U-turn in their patrol car to pull up
behi nd the van, facing south. The area had a few streetlights but
was dark in that particular spot. Wthout using blue lights or
sirens, the officers fixed their squad car spotlights on the van.

| medi ately, a man | ater identified as Janmes Hol nes got out of
the van’s driver’s side and approached the police vehicle at a
rapid pace. Oficer Tarena, based on his experience with traffic
stops, testified that this was unusual. The officers pronptly |eft
their police vehicle and noved to i ntercept Hol nes. O ficer Bishop
net Hol mes near the front of the squad car. Oficer Tarena stayed
on the passenger side of the squad car where he could see and hear
t he exchange whil e sinultaneously watching C ayborn, who renai ned
seated in the van’s front passenger seat.

O ficer Bishop asked Hol nes a series of questions, including,

“What are you doi ng here?” and “Why are you parked in the street?”
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Wiile this exchange occurred, Oficer Tarena saw d ayborn
“fidgeting” in the passenger seat of the van and making “furtive”
novenent s. Cl ayborn was constantly checking the passenger side
rear-viewmrror and sinmultaneously noving fromside to side inthe
seat, bobbing his shoul ders up and down, and occasionally | eaning
over. Oficer Tarena testified that, based on his experience with
traffic stops, this physical activity was unusual and potentially
associated with an attenpt to hide contraband of sone Kkind.
O ficer Tar4ena was concerned because he could not see C ayborn's
hands.

Oficer Bishop then asked Holmes if he could produce a
driver’s license, and Holnmes said he could not. O ficer Bishop
secured Hol nes and placed himin the back seat of the squad car.
The officers then turned their attention to Cayborn, and Oficer
Tarena told O ficer Bishop, “He’s got sonmething.” O ficer Tarena
cautiously approached the van on the passenger side. Oficer
Bi shop approached the van on the driver’s side, com ng around the
front of the van to cover Cayborn. They asked Cl ayborn to exit
the van, which he did. At this point the officers could see
G ayborn’s hands, and C ayborn appeared cooperative.

O ficer Tarena asked d ayborn, “Do you have anything [on you]
that | need to know about?” ayborn said, “No.” O ficer Tarena

then asked, “Mnd if | check?” d ayborn answered, “Sure.” Oficer
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Tarena t hen conduct ed a pat-down of C ayborn and felt in dayborn’s
wai st band a hard, heavy object that he believed was a gun. O fi cer
Tarena called to Oficer Bishop, “Gun!” and si nul taneously used his
forearmto secure Clayborn against the side of the van. Oficer
Tarena then reached into Cayborn’s right front pocket and renoved
a .25 caliber pistol. The weapon was | oaded. The officers
handcuf fed C ayborn and secured himin the squad car.

The officers then initiated questioning pursuant to Menphis
Pol i ce Departnent policy. Follow ng the execution by O ayborn of
Ri ghts Wai ver Form introduced into evidence as Exhibit 1, Oficer
Tarena determined that Cayborn last conpleted a Gade 14
education, advised Cayborn that this was an investigatory
interview, advised Cayborn of the crine with which he may be
charged, and adm nistered Mranda warnings. Oficer Tarena then
asked, after the Mranda warni ngs, “Do you understand each of these
rights |I have explained to you?” and “Having these rights in mnd
do you wish to answer ny questions at this tinme?” (Ex. 1.)
Cl ayborn answered both questions in the affirmative, and O ficer
Tarena w ot e down t hese responses on the form Still follow ng the
form Oficer Tarena then asked for C ayborn’s crimnal history,
where he obtained the gun, why he was carrying it, and other
questions. C ayborn answered all the questions. At the end of the

interview, Oficer Tarena, still followng the form asked two



concl udi ng questions: “Have you given these answers freely and
voluntarily wi thout any threats, coercion, or prom ses?” and “Have
you been treated fairly?” Cl ayborn again answered both in the
affirmative. Oficer Tarena wote down these responses, and then
Cl ayborn signed the form and dated it April 9, 2002, 2:27 a.m
Oficer Tarena testified that he did not threaten C ayborn or
prom se himanything in return for his statenent.
PROPCSED CONCLUSI ONS OF LAW

Cl ayborn now argues that the fruits of the search should be
suppressed because they were seized during an unconstitutional
detention and search of his person, and that his statenents should
be suppressed because they were obtained during a custodial
interrogation in violation of his rights under the Fifth amendnment
and because they were the result of a detention that was based
sol ely on evidence discovered during an unconstitutional search.

In a supplenental notion filed after the hearing, Cayborn
contends, in addition, that certain statenents he made to the
police, specifically the oral consent to search, shoul d be excl uded
as violative of Rule 16 of the Federal Rules of Crimnal Procedure.
In the alternative, C ayborn urges that Oficer Tarena' s testinony
on that issue was not credible and seeks an additional evidentiary
hearing in order to recall Oficer Tarena and to elicit testinony

fromOficer Bishop on that point.
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A The Detention and Fri sk

A vehi cl e passenger has a Fourth Amendnent right to be free
from an unreasonabl e seizure, see United States v. Hensley, 469
U S. 221, 226 (1985), and can challenge his own detention, United
States v. Carter, 14 F.3d 1150, 1154 (6th G r. 1994). The parties
do not genuinely argue over the propriety of the officers’
initially detaining Cayborn or ordering himfromthe van. They
stipulate to the clearly-established rule that an officer is
entitled to ask the driver as well as any passengers to exit a
vehicle during an investigatory stop. See, e.g., Maryland v.
Wl son, 519 U S. 408, 414-15 (1997); United States v. Saucedo, 226
F.3d 782, 790 (6th G r. 2000) (citing Wlson). They also stipulate
that, under the totality of the circunstances, such a request was
justified in this case.

Gl ayborn’ s argunment prinmarily addresses his frisk, urgingthat
regardl ess of their reasons for detaining Hol nes, the officers had
no justification for searching Cayborn's person. C ayborn urges
that under Terry a reasonable suspicion of crimnal activity is
only enough to detain, and that before frisking a detainee officers
al so must have a particularized suspicion that the detainee is
armed and dangerous. He insists that he was cooperative upon
leaving the van, that Oficer Tarena did not know what, if

anyt hing, his unusual novenents in the passenger seat m ght nean,
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and that O ficer Tarena was specul ati ng when he testified that he
bel i eved Cl ayborn was attenpting to hide sonething.

In support of his argunent, C ayborn relies on Ybarra v.
[I'linois, 444 U. S. 85 (1979). 1In Ybarra, a man was detai ned and
subjected to a Terry frisk when he was present in a tavern that
of ficers entered pursuant to a search warrant. The officers found
on Ybarra a cigarette pack contai ning heroin. The court suppressed
the heroin, holding that the officers had no reasonabl e suspicion
that the cigarette pack was a weapon or that Ybarra was ot herw se
dangerous to officer safety.

It is submtted, however, that Ybarra does not control under
the facts at bar. The circunstances surrounding a traffic stop
justify a high I evel of officer vigilance, see Wlson, 519 U S. at
414-15 (noting higher |ikelihood of danger to an officer when a
stopped vehicle has passengers), and under the totality of the
circunstances it is submtted that Oficer Tarena reasonably coul d
suspect that C ayborn was arnmed and dangerous. The encounter took
place in the early norning hours. The van under investigation was
parked, wth its |lights doused, in a dark area wth few
streetlights. It was not pulled to the curb but was partly
bl ocking the traveling |lane and had been stationery in that |ane
for at least thirty seconds. The area was known to officers from
personal experience to be a high-crinme, high-drug area. The
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officers also testified that, in their experience, guns and drugs
often travel ed together. The other van occupant already had
behaved atypically by |eaving the van and approaching the patro

car at a rapid pace. Cl ayborn, too, had been unusually active,
checking the rear-viewmrrors nore often than a typical passenger
during a traffic stop, and novi ng around i nside the van and bendi ng
over in an odd way that Oficer Tarenta, in his experience,
associated with the notions of a person trying to hide somnething.
Al though O ficer Tarenta admitted on cross-exani nation that the
obj ect being hidden, if that was the case, could be drugs, guns, or
any ot her object, at the time Oficer Tarenta was so convi nced t hat
Cl ayborn was hiding potentially dangerous contraband that he not
only indicated to his fellow officer, “He’'s got something,” but
al so requested assistance from his fellow officer before he
approached C ayborn in the van.

It is submtted that, under the circunstances, Oficer Tarena
was reasonable in his suspicion that dayborn was arned and
dangerous. This court, accordingly, submits that a Terry pat-down
was proper to ensure officer safety under these circunstances and
did not violate Clayborn’s Fourth Amendnent ri ghts.

B. Consent to Frisk

Even if Oficer Tarenta |acked a reasonabl e suspicion that
Cl ayborn was armed and dangerous, the frisk still is justified by
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the consent exception to the warrant requirenent. A search
conducted with the property owner’s voluntary consent is an
exception to the Fourth Amendnent’s proscription against
warrant| ess searches. Schneckloth v. Bustnonte, 412 U S. 218, 222
(1973). An officer does not violate the Fourth Amendnent by
approachi ng an individual and asking for consent to search, even
when there is no reasonable suspicion that a crine has been
comi tted. United Sates v. Erwin, 155 F.3d 818, 823 (6th Gr.
1998) .

The voluntariness of consent is a question of fact, to be
proved by the governnent, id, and determned fromthe totality of
all the circunstances, id. at 227. The Sixth Crcuit described the
anal ysis for determning the validity of a consent to search in
United States v. Riascos-Suarez, 73 F.3d 616 (6th Cr. 1996), as
fol | ows:

A search may be conducted without a warrant if

a person with a privacy interest in the item
to be searched gives free and voluntary

consent . A court wll determ ne whether
consent is free and vol untary by exam ning t he
totality of the circunstances. It is the

Governnent’ s burden, by a preponderance of the
evi dence, to show t hrough “cl ear and positive”
testinony that valid consent was obtained.
Sever al factors should be examned to
determ ne whether consent is valid, including
the age, intelligence, and education of the
i ndi vi dual ; whether the individual understands
the right to refuse to consent; whether the
i ndi vi dual under st ands hi s or her
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constitutional rights; the length and nature
of detention; and the use of coercive or
puni shi ng conduct by the poli ce.
Ri ascos- Suarez, 73 F.3d at 625 (internal citations omtted).

After considering the totality of the circunstances, this
court concludes defendant’s consent to search was freely and
voluntarily given. Cayborn’s age and intelligence indicated the
ability to freely consent. His detention during the investigation
had been very brief, as evidenced by the tinme-stanped signature on
the Ri ghts Waiver Form Clayborn’s prior conviction suggests a
famliarity with his constitutional rights and with crimnal
procedure, and there was no evi dence of coercion or intimdation by
the officers. Thus, it is submtted that the frisk was valid and
evi dence seized fromthe frisk should be adm tted.

C. Statenents to Law Enforcenent O ficers

The Constitution’s Fifth Amendnent privilege against self-
incrimnation prohibits the introduction of statenents made during
custodi al interrogations unless the defendant was advised of his
constitutional rights and subsequently waived them M randa v.
Arizona, 384 U S. 436 (1966). The parties do not dispute that
Cl ayborn was in custody when he was handcuffed and restrai ned at
the scene, see California v. Beheler, 463 US. 1121, 1125

(1983)(noting that “*[t]he ultimate inquiry is sinply whether there
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is a formal arrest or restraint on freedom of novenent of the
degree associated with a formal arrest’”)(quoting Oregon V.
Mat hi ason, 429 U. S. 492, 495 (1977)), nor do they disagree that
Cl ayborn was interrogated when he was expressly questioned, see,
e.g., United States v. Knox, 839 F.2d 285, 295 (6th GCir
1988) (Jones, J., concurring)(noting that express questioning is
questioning for purposes of Mranda)(citing Rhode Island v. |Innis,
446 U.S. 291, 301 (1980)).

The inquiry regarding statenments by C ayborn in response to
interrogation is whether C ayborn was advised of his rights. This
court has found as fact that Oficer Tarena, follow ng the R ghts
Wai ver Form adm nistered Mranda warnings prior to substantive
guestioning. Oficer Tarena al so presented C ayborn with the form
whi ch C ayborn signed wthout protest and after orally affirmng
that he had been treated fairly and that his statenments were
voluntary. As discussed above, his age, experience, and education
all indicate ability to give knowing and voluntary consent.
Gl ayborn did not request an attorney at any tinmne. Based on the
foregoing facts, the court submts that the interrogation was
| awful and that C ayborn’s statenents should not be suppressed.

D. Rule 16 of the Federal Rules of Crim nal Procedure

Cl ayborn contends that his oral statenent granting permn ssion
to search should be excluded because the governnent failed to
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reveal the statement in response to C ayborn’s discovery request
for all discoverable itens.

Rul e 16 provides that

[ u] pon request, the governnent nmust disclose to the

def endant the substance of any relevant oral statenent

made by t he defendant before or after arrest, in response

to interrogation by a person the defendant knew was a

governnment agent if the government intends to use the

statenment at trial.
Fed. R Cim P. 16(a)(1l). If a party fails to conply with Rule
16, the court may, anong ot her sanctions, prohibit that party from
i ntroduci ng the undi scl osed evi dence or enter ay other order that
i's just under the circunstances.

Here, there was no violation of Rule 16. dayborn’s initia
responses of “no” and “sure” were not elicited by interrogation.
Nor does the governnment intend to use these statenents at trial.
Accordi ngly, sanctions are not warrant ed.

RECOVIVENDATI ON

Based on the foregoing, it is subnmitted the officers’ frisk of
Cl ayborn was justified under the totality of the circunstances by
a reasonabl e suspicion that Cd ayborn was arnmed and dangerous and
al so i ndependently justified by Cayborn’s voluntary consent to a
frisk. In addition, it is submtted that C ayborn’ s signature and

representations on the Rights Waiver Form indicate that he was

adequately advi sed of his rights prior to custodial interrogation.
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Accordingly, this court submts that none of the officers’ actions
violated C ayborn’s Fourth or Fifth Amendnent rights or Rule 16 of
the Federal Rules of Crimnal Procedure and recommends that
Cl ayborn’s notion to suppress be deni ed and that C ayborn’ s request
for a second evidentiary hearing should be deni ed.

Respectfully submtted this 21st day of August, 2003.

DI ANE K. VESCOVO
UNI TED STATES MAGQ STRATE JUDGE
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