N THE UNI TED STATES DI STRI CT COURT
FOR THE WESTERN DI STRI CT OF TENNESSEE
VESTERN DI VI SI ON

UNI TED STATES OF AMERI CA,
Plaintiff,

VS. G v. No.00-2716T(M)V
Crim No. 98-20263M

CAREY ONEAL BLAKNEY,

N N N N N N N N N

Def endant .

REPORT AND RECOMVENDATI ON
ON DEFENDANT’ S MOTI ON TO VACATE, SET ASI DE
OR CORRECT SENTENCE PURSUANT TO 28 U.S.C. § 2255

On August 13, 1999, the defendant, Carey Oneal Bl akney, was
sentenced to a term of inprisonnment of twenty-five years and two
months for one count of wunlawful possession with intent to
di stribute cocai ne and one count of unlawful possession wth intent
to distribute cocaine base, both of which are violations of 28
US. C § 841(a)(1). Bl akney pled guilty to both charges in
exchange for the governnent recommendi ng that he be given credit
for accepting responsibility for his crime. Now before this court
is Blakney’s notion to vacate, set aside or correct his sentence

pursuant to 28 U.S.C. 8§ 2255,*' filed August 10, 2000, in which

! Section 2255 states in part:

Federal custody; Renedies on notion attacking
sent ence. A prisoner in custody wunder
sentence of a court established by Act of




Bl akney al | eges i neffective assi stance of counsel. The notion was
referred to the United States Magistrate Judge for an evidentiary
hearing and a report and recomrendati on.

In his notion, Bl akney argues, inter alia,?that his attorneys
failed to follow his express request to file an appeal after his
sentencing hearing. He contends that shortly after his sentence
was handed down, he spoke to both his attorneys, Lorna McC usky and
WIlliam Mssey, and told them that he wanted to appeal his
sentence.® He further alleges that his attorneys should have filed
notions to suppress evidence which woul d have been introduced at
trial against him He asserts that the evidence was obtained in
violation of his Fourth Anendnent right to be free from unl awf ul

searches and sei zures.

Congress claimng the right to be released
upon the ground that the sentence was i nposed
in violation of the Constitution or |aws of
the United States . . . may nove the court
whi ch inposed the sentence to vacate, set
aside or correct the sentence.

28 U.S. C. § 2255.

2 Bl akney’ s other clainms contained in the instant notion were
not di scussed at the evidentiary hearing or in post-hearing briefs
and are rendered noot by this recommendations. (See Order, Sept.
22, 2000.) Therefore, those clains are not discussed in this report
and recomendati on.

® All parties agree that no appeal was ever filed.
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At the evidentiary hearing, the governnent called both the
attorneys who represented Bl akney on the cri m nal charges, M usky
and Massey, as W tnesses. Bl akney called two wtnesses: his
father, Roy Bl akney and his sister, Deborah Allen. In addition,
Bl akney took the stand and testified on his own behalf. Based on
the evidence presented and the argunents of counsel, the court
proposes the followi ng findings of fact and concl usi ons of |aw and
recommends that Bl akney’ s notion be denied.

. PROPGSED FI NDI NGS OF FACT

Pursuant to a pl ea agreenent entered into with the governnent,
on August 9, 1999, Blakney changed his plea to guilty on both
counts of unlawful possession of cocaine and cocai ne base charged
in the indictnment. |In exchange, the governnent recomrended that
Bl akney be given credit at sentencing for accepting responsibility
for his crinmes and that he be sentenced at the |owest end of the
gui del i ne range. On August 13, 1999, Judge Jon Phipps MCalla
sent enced Bl akney to twenty-five years and two nont hs whi ch was t he
| ower end of the recommended range of inprisonnent under the
sent enci ng gui del i nes despite Bl akney’ s status as a career of fender
with 18 crimnal history points and possession of a very |arge
amount of crack cocaine. The Sentencing Cuideline range was 24
years and 4 nonths to 30 years and 5 nonths. (Sentencing Hearing

Transcript at 5.) Wth Blakney' s past crimnal history, Judge
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McCal l a had grounds for an upward departure from the Sentencing
Qui del ines rather than choosing the | ow end of the range.

At the sentencing hearing, the possibility of a sentence
reduction pursuant to a Rule 35 notion* by the governnent was
di scussed in return for Bl akney’s future assi stance i n anot her drug
I nvestigation. Judge MCalla acknow edged that Bl akney’ s chances
for a Rule 35 notion within the year seened positive. (ld. at 10-
16.) No Rule 35 notion was ever filed by the governnent, however.

After the sentencing hearing, Bl akney was taken to the | ock-up
out si de the courtroom and McC usky, one of his attorneys, foll owed
himthere. Blakney testified that he requested at that tine that

she file an appeal on his behalf because he was not pleased with

the results of the hearing. Bl akney stated specifically that
McCl usky said, “lI know you are not satisfied. The only optionisto
appeal .”, and that he responded, “I would like to appeal.” He

further testified that he al so di scussed an appeal with Massey, his

* Rul e 35 of the Federal Rules of Crimnal Procedure provides:
(b) Reduction of Sentence for Substanti al
Assistance. If the Governnment so noves within
one year after the sentence is inposed, the
court may reduce a sentence to reflect a
def endant’ s subsequent substantial assistance
in investigating or prosecuting another
person, in accordance with the guidelines and
policy statenents issued by the Sentencing
Commi ssi on under 28 U.S. C. § 994.

Fed. R Crim P. Rule 35(b).




ot her attorney, when Massey visited himat the detention facility
I n Mason, Tennessee, to reviewthe pre-sentence report prior to the
sent enci ng heari ng. In addi tion, Blakney clainmed that his sister
and father called MC usky and Massey on his behalf after the
sentencing hearing to inquire as to the progress of the appeal. He
testified that he never signed anything that would relinquish his
right to appeal and that he never received t he appeal package after
the sentencing hearing. According to Bl akney, he discovered that
no appeal had been filed when he arrived at FCI Menphis. He then
filed the present notion for ineffective assistance of counse

pursuant to 28 U.S.C. § 2255.

On cross exam nation, Blakney admtted that according to the
terns of the retainer agreenent he signed with Massey, Massey was
only retained for the trial level of the case and not for appeal.
On redirect, Blakney testified that he did not contact Massey and
McCl usky after the sentencing heari ng because he thought that they
were handling the appellate process for him

Bot h Bl akney’s father and sister adnmtted on the stand that
t hey never spoke specifically with Blakney’s attorneys about an
appeal . Roy Bl akney, Bl akney's father, testified that he had paid
Massey on behal f of his son and thought that Massey was to handl e
the entire case, including any appeal that mght arise. He felt

certain that Massey would appeal because the sentence was too
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severe. He testified that he tried to call Mssey after the
sentencing hearing at | east twice but did not reach him On cross
exanm nati on, Roy Bl akney stated that he | eft nessages with Massey’s
secretary. He could not renenber the exact dates that he placed
the calls.

Bl akney’ s final wi tness Deborah Allen, his sister, testified
that she had spoken to Blakney’'s attorneys in the past and had
attenpted to contact them after the sentencing hearing at | east
once. On cross examnation, Allen admtted that at no point did
she di scuss an appeal with either of Bl akney’'s attorneys. She said
t hat Massey stated only that “he was working on sonething.”

At the evidentiary hearing, both of Blakney's attorneys
testified that Bl akney never requested an appeal be filed. Massey,
| ead counsel, stated that he was retained in Novenber of 1998 and
that he enlisted McC usky, an associate with his firm to assist
him in the case. He stated that when he agreed to represent
Bl akney, the agreenent expressly provided that he was hired for the
trial and sentencing stages and not for further appeal
Nevert hel ess, Massey adnmitted that he was involved with Bl akney’s
case after the sentencing heari ng and woul d have represented himin
connection with a Rule 35 notion, if one had been fil ed. He
testified that he was optim stic that the government would offer a

Rul e 35 sentence reduction for Bl akney’ s assi stance i n anot her drug
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case i nvol ving Kevin Webber. Unfortunately, the governnent did not
find Blakney's information particularly useful, and no Rule 35
notion was ever filed. Massey nmintained that after the sentencing
heari ng, he spoke with Blakney and Bl akney did not express any
interest in pursuing an appeal. He stated that if Blakney had
requested an appeal, he would have protected Blakney's right to
appeal .

On cross, Massey stated that he has been a crimnal defense
attorney for twenty years and that he is qualified to try capital
mur der cases. Massey explained that it was the government’s
deci si on whet her Bl akney’ s i nformati on was hel pful in the narcotics
i nvestigation of Webber. Utinmately, the governnent deci ded that
Bl akney’s information was not wuseful wthin the year; the
governnment finally charged Webber only this year.

McCl usky testified that she worked with Massey on Bl akney’s
case and handled nost of the sentencing hearing herself. She
stated that she subnmitted Bl akney's position paper, and she was
pl eased with Bl akney’s sentence. She thought that the notion for
downward departure due to Blakney’'s newfound religion and drug
rehabilitation hel ped convince Judge McCal |l a to sent ence Bl akney at
the I ower end of the range. M usky denied that the conversation
wi t h Bl akney regardi ng an appeal took place, although she admtted

that the judge gave her the appeal papers which she kept and did



not mail to Bl akney. She maintained that in |ock-up, she and
Bl akney di scussed t he hope that the governnent woul d seek a Rul e 35
sentencing reduction if it was able to use the infornmation Bl akney
provi ded agai nst Webber within the year. She also testified that
she told himthe result of the sentencing hearing was good as he
was sentenced at the | ow end of the range. MO usky testified that
Bl akney was focused on the prospect of the Rule 35 reduction and
was not interested in appealing his case. She stated that she and
Massey woul d have represented Blakney in the Rule 35 notion had
there been one. She did not nmake any notes in the file regarding
Bl akney’ s stance on an appeal. On cross, MC usky stated that the
topic of conversation with Blakney in the |ockup imediately
foll ow ng the sentencing hearing invol ved how wel |l the hearing had
gone and how they had known that it was unlikely that the judge
woul d grant Bl akney’s notion for downward departure.

Aside from his own testinony, (which, as he is faced with a
twenty-five-year sentence, is clearly self-serving), Blakney
of fered no additional proof to support his claimthat he requested
either of his attorneys to file an appeal on his behalf. Hi s
father and sister both admitted that they did not nmention an appeal
when they called Massey’'s law firm At the sentencing hearing
Judge McCalla made it very clear that to appeal, Blakney had to

file a notice of appeal within ten days of the hearing. The first
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docunent ed phone call to Massey on Bl akney' s behal f occurred on
August 26, 1999, thirteen days after the sentencing hearing. As to
whet her Bl akney requested an appeal be filed, the court finds the
testi mony of Massey and McCl usky nore credi bl e than Bl akney.

In addition, Blakney knew that his chances for a Rule 35
notion were favorable. He provided information to the government
regardi ng suspected drug deal er Webber. The governnent, however,
was in the early stages of the investigation and were unable to use
much of Bl akney’s information. The governnent had a year fromthe
dat e of Bl akney’s sentencing hearing to file the Rule 35 notion and
failed to do so. It is notewrthy that Bl akney filed the present
8 2255 notion three days shy of one year from the date of the
sent enci ng heari ng.

Finally, there were no grounds for appeal, as Bl akney pl eaded
guilty to the charges agai nst himand he was sentenced at the | ow
end of the Sentencing Cuidelines range, despite his status as a

career offender, his crimnal history score of 18, and the anpunt

of drugs involved. Therefore, Blakney had no viable issues to
appeal. These facts nmake it even nore unlikely that Bl akney woul d
have sought an appeal. |In light of the aforenmentioned evidence,

the court finds as fact that Bl akney did not request his attorneys
to file an appeal.

At the evidentiary hearing, Bl akney, Massey, and McCl usky al so
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testified regarding Bl akney’s claimthat his attorneys shoul d have
filed suppression notions to exclude evidence discovered during
four separate searches: the search of his person and his vehicle
incident to arrest, the search of his residence, the search of a
toolbox in that house, and a search of a storage facility.?
Bl akney testified first and asserted sinply that neither MU usky
nor Massey ever discussed any decision on filing notions to
suppress with him He admtted that his girlfriend, Annette
Sher man, consented to the search of his residence which was a house
she owned, and the search of the storage unit, which was rented in
her nane.

Massey testified that he and Bl akney nmutual | y had deci ded t hat
it would be of no use to file notions to suppress any of the
evi dence. He explained that at the controll ed buy when Bl akney was
arrested, Bl akney’'s conversation with the confidential infornmant
regardi ng the buy was recorded. Through the recorded conversation
with the confidential informant, the police were able to
corroborate the description of Blakney’'s car and the time of his
arrival for the buy in the parking lot at a Krystal’s restaurant.

The confidential informant al so identified Bl akney as the person he

° Bl akney’ s sister and father did not testify regarding the
notions to suppress. Nor did either party call the arresting or
investigating officers, the confidential informant, or Sherman.

10



spoke with to purchase the drugs. Taken as a whol e, Massey believed
that the police had probabl e cause to arrest Bl akney and search his
person and vehicle incident to arrest. Addi tionally, Shernman
Bl akney’s girlfriend, had consented to the search of her house at
3646 Joslyn and the storage unit, and Bl akney | acked standing to
chal | enge the searches. For the tool box found in Sherman’s hone,
the police had obtained a search warrant after they found scal es
contai ning marijuana residue and guns in Sherman’s house. Massey
testified that he realized Bl akney was facing a lot of jail tine,
that he thought the notions to suppress would probably be
unsuccessful, and that he and Bl akney deci ded the best course of
action was cooperation with the governnent.

On cross, Massey testified that he had handled many
suppression notions in federal court and he believed that there
were a nunber of problens with the searches in Bl akney’s case. He
noted that Sherman’s consent was very problematic and that her
rel ati onship with Bl akney nade his | ack of standi ng nore apparent,
as Bl akney had admitted that Sherman was his girlfriend and he did
not have a private space in the house as a renter would. Massey
had di agramed the searches and argunments on Novenber 16, 2001, in
order to explain the issues to Bl akney. (See Ex. 1.)

McCl usky agreed with Massey and stated that she saw no way to

prevail in challenging any of the searches. She stated that they
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had di scussed whether to file notions to suppress prior to any
di scussi ons about cooperation with the governnent.

Again, the court finds the testinmony of Massey and MC usky
nore credi ble than Bl akney’s and finds as fact that Md usky and
Massey di scussed filing suppression notions with Bl akney.

1. PROPOSED CONCLUSI ONS OF LAW

The two i ssues rai sed in Bl akney’ s notion that were consi dered
at the evidentiary hearing are (1) whether his attorneys, M usky
and Massey, had provided i neffective assistance of counsel because
they failed to file an appeal on Bl akney’s behal f; and (2) whet her
the sanme attorneys provided ineffective assistance of counsel
because they filed no notions to suppress evidence di scovered as a
result of four separate searches conducted by police.

The petitioner bears the burden on a 8§ 2255 notion to
denonstrate i neffective assi stance of counsel by a preponderance of
the evidence. United States v. Bondurant, 689 F.2d 1246, 1251 (5th
Cir. 1982). There is a strong presunption that “counsel’s conduct

falls within a wi de range of reasonabl e professional assistance.”

Strickland v. Washington, 466 U S. 668, 689 (1984). To show
i neffective assi stance of counsel, “ a petitioner nust denonstrate
deficient performance and prejudice.” Ludwig v. United States, 162

F.3d 456, 459 (6th Cir. 1998) (citing Strickland, 466 U S. at 687).

The court nust find nore than a nere deficiency in the attorney’s
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performance; rather, it nust find that counsel’s perfornmance was
deficient to the degree that it calls into question the overall
fairness of the outcone of the trial. Strickland, 466 U S. at 694.

A. Failure to File a Notice of Appeal

Bl akney i nsists that he instructed McCl usky and Massey to file
a notice of appeal on his behalf. Blakney, as the petitioner in a
8§ 2255 notion, has the burden to prove by a preponderance of the
evidence that his attorneys’ failure to file an appeal on his
behal f was ineffective assistance of counsel in violation of the
Si xth Amendnent. Bondurant, 689 F.2d at 1251. The Sixth Crcuit
has hel d that proof that the defendant expressed a desire to appeal
his case to his attorneys is crucial to determning a violation of
the Sixth Anendnent. Ludwi g, 162 F.3d at 459. Havi ng found as
fact that Bl akney did not request his attorneys to file an appeal,
an essential elenment of his claim this court submts that
Bl akney’ s i neffective assi stance counsel claimfor failure to file
a notice of appeal fails as a matter of | aw and shoul d be deni ed.

B. Failure to File Mbotions to Suppress Evi dence

An ineffective assistance of counsel claimunder the Sixth
Anmendnment may be asserted by a habeas petitioner for counsel’s
failure to file a notion to suppress evidence excl udabl e under the
Fourth Anendment. Kimmel man v. Morrison, 477 U'S. 365, 382-83

(1986). To show that Massey and McC usky prejudi ced t he out cone of
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his trial and perforned deficiently, Blakney nmust first prove that
he woul d have succeeded in a suppression notion, i.e., that his
Fourth Amendnent chal | enge woul d have been neritorious. Northrop
v. Trippett, 265 F.3d 372, 384 (6th Gr. 2001). He nust further
show that it is reasonably probable that the verdict would have
been different but for the admtted evidence. 1d. In the context
of a guilty plea, “the Suprene Court has assessed an ineffective
assistance claim by defining prejudice as a showing that a
reasonabl e probability exists that, but for counsel’s errors,
def endant woul d not have pl eaded guilty.” Ludw g, 162 F.3d at 458.

At the evidentiary hearing, Blakney failed to discuss the
merits or viability of a Fourth Anendnent chal | enge to t he searches
conducted in his case. He did not call any witnesses to testify
regarding the constitutionality of the searches. Hi s attorney
Massey, however, testified that he had explained in detail to
Bl akney t he reasons not to pursue a suppression notion. On a sheet
of paper, Massey di agraned the searches in chronol ogi cal order and
outlined the basic argunents for each claim and why they would
fail. In his testinony, Massey discussed his reasoning on this
matter. Bl akney offered no evidence to the contrary at the hearing
or in his post-hearing brief. He only referred to the possibility
t hat the searches were conducted in an unconstitutional manner and

gave no concrete reasons for granting any of four possible notions
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to suppress.

1. Search of Bl akney’'s person and his car

Massey explained at the evidentiary hearing that the police
recorded Bl akney’s conversation with an informant during which
Bl akney arranged a drug purchase at a nearby Krystal restaurant.
In the taped conversation, Bl akney descri bed the car he was dri vi ng
and told the informant what tinme he would arrive at Krystal. Wen
Bl akney arrived at the restaurant, the police and the infornmant
were already present. The informant positively identified Bl akney
to the police, Blakney’'s car matched t he description he gave in his
previ ous conversation, and he arrived at the agreed-upon tinmne.

G ven the weight of the evidence, the police had probable
cause to arrest Blakney. Probable cause can be defined as
“reasonable ground for a belief, nore than a nere suspicion but
|l ess than a prinma facie case.” United States v. Ferguson, 8 F.3d
385, 392 (6th Gr. 1993). A search incident to arrest nmay occur
prior to the actual arrest if the police had probable cause to
arrest the defendant before the search took place. Rawl i ngs V.
Kentucky, 448 U.S. 98, 111 (1980).

Beyond nere specul ation, Blakney offered no solid evidence
that denonstrates his ability to succeed on the nerits of this
Fourth Amendnent claim The court submts, therefore, that

Bl akney’ s i neffective assi stance of counsel clai mis unsupported by
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t he evi dence and that he has failed to neet his burden as set forth

in Northrup, supra.

2. Search of Blakney’'s girlfriend s house

After Blakney's arrest, the police went to Blakney's
girlfriend s house where Bl akney lived. H s girlfriend, Annette
Sherman, gave consent to allow the police to search the house.
Massey testified that he explained to Bl akney the difficulties they
woul d have in challenging this search: first, Blakney' s girlfriend
consented to the search; and second, if Blakney tried to chall enge
the search, it would probably be denied on | ack of standing al one,
as he did not own the house and no proof was subnmitted that he paid
rent to Sherman or had an expectation of privacy in a particular
area of the house.

To assert his Fourth Amendnent rights and chall enge an il |l egal
search or seizure, Blakney has the burden of show ng that he has
standing. United States v. Sangi neto-Mranda, 859 F.2d 1501, 1510
(6th Cir. 1988)(citing Rakas v. |Illinois, 439 US. 128, 143
(1978)). A person aggrieved by a search nust show that he has a
reasonabl e expectation of privacy at the place that was searched in
order to have standing in a Fourth Anendnent case. Rakas v.
[Ilinois, 439 U S. 128, 148-49 (1978). Bl akney offered no proof to

contradi ct Massey’'s assessnment of his chances of success on the
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standing issue. In his post-hearing brief, he stated only “it was
sinply inpossible to know the outcone” of such a notion. W thout
nore, this court submts that Blakney has not nmet his burden of
showi ng the neritoriousness of this Fourth Amendnment claim

3. Search of the toolbox in Sherman’s house

Based on drug paraphernalia di scovered i n Sherman’ s hone, the
police obtained a search warrant for a |ocked tool box found in
Sherman’s house. Blakney's sole contention in rebutting the
validity of the warrant was that it “m ght have been tainted” by
the illegality of the prior warrantless searches. This argunent
does not satisfy Bl akney’'s burden of proving his Fourth Amendnent
cl ai mwoul d be nmeritorious. Accordingly, having concluded that the
ot her searches were proper, the court submts that Blakney has
failed to satisfy his burden as to this Fourth Anendnents cl ai m

4. Search of the storage unit

The search of the tool box pursuant to the warrant reveal ed
a receipt for the storage unit. The storage unit was purchased by
Sherman, and she had all owed Bl akney to be an authorized user of
the unit. Sherman consented to a search of the storage unit, and
drugs and noney were discovered there. Again, Mssey testified
t hat he expl ained the various problens with chall enging the search
of the storage unit, nanely Sherman’ s consent and Bl akney’ s | ack of

standing to file the notion. Bl akney subnmitted no proof at the
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evidentiary hearing to persuade this court that he would have
succeeded on this notion had it been filed. The court therefore
subnmits that Blakney failed to nmeet his burden of proving the
nmeritoriousness of this Fourth Amendnent claim
CONCLUSI ON

Based on the foregoing, the court recommends that Bl akney’s §
2255 notion to vacate sentence for ineffective assistance of
counsel based on (1) failure to file an appeal and (2) failure to

file notions to suppress be denied in the entirety.

DI ANE K. VESCOVO
UNI TED STATES MAGQ STRATE JUDGE

Dat e: Novenber 28, 2001
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