IN THE UNI TED STATES DI STRI CT COURT
FOR THE WESTERN DI STRI CT OF TENNESSEE
WESTERN DI VI SI ON

JAMES D. BYNUM
Pl aintiff,

VS. No. 01-2331 GV

KENNETH S. APFEL
Comm ssi oner of
Soci al Security,

N N N N N N N N N N N

Def endant .

REPORT AND RECOMVENDATI ON

Cl ai mant Janes D. Bynunis surviving spouse, as executrix of
the claimant’ s estate, appeals froma decision of the Comm ssioner
of Soci al Security, denying the deceased cl ai mant’s application for
di sability benefits under Title Il and Title XVl of the Soci al
Security Act. The appeal was referred to the United States
Magi strate Judge for proposed findings of fact and recomrendati on
pursuant to 28 U.S.C. 8 636(b)(1)(B) and (CO).

In this case, the plaintiff has taken issue wth the
Adm ni strative Law Judge’s (ALJ) determnation in step five of the
sequential analysis that the claimnt possessed the residual
functional capacity to perform sedentary work and with the ALJ's
application of the grid to determne that the claimnt could

perform other work in the national econony. In particular, the



plaintiff argues that the failed to give proper weight to the
evidence of the claimant’s pain, failed to consider the conbined
effects of the claimant’s inpairnments, and applied the Medical-
Vocational Quidelines or “grid” when clainmant’s nonexertional
limtations nade the grid inapplicable. For the reasons set forth
bel ow, the court reconmends that the decision of the Conmm ssioner
be remanded.

| .  PROPOSED FI NDI NGS OF FACT

The claimant first applied for Social Security disability
benefits on March 1, 1999, due to peripheral vascul ar disease
arthritis, coronary artery di sease, breathing problens, phlebitis,
neck and back pain. He clainmed a disability onset date of March
23, 1998. H's application was denied initially and upon
reconsi deration. The claimant then filed a request for a hearing
whi ch was hel d on Decenber 7, 1999, before Adm nistrative Law Judge
Ant hony Fava. The ALJ denied the claimant’s application for
benefits on August 23, 2000. The claimant appeal ed this decision
to the Appeal s Council and on March 1, 2001, the Council denied the
request for review, leaving the ALJ's decision as the final
decision. The clainmant died on April 13, 2001. On April 26, 2001,
the claimant’s wife filed this suit pursuant to 42 U . S.C. § 405(Q)
and 5 US.C 8§ 706 to review a final decision, alleging that

several of the Commssioner’s findings were not based on



substanti al evidence and that the Conmm ssioner conmtted nunerous
errors of law by applying inproper or incorrect |egal standards.
On May 3, 2001, United States District Judge Julia Smth G bbons
referred this matter to the United States Magistrate Judge for a
report and reconmendati on.

__ The claimant was born on July 12, 1952. He was forty-six
years old at the tinme he applied for disability benefits. He had
a hi gh school education. The claimant was obese; he was 5' 9" tall,
and his weight fluctuated between 300 and 330 pounds. The cl ai mant
testified that inmediately prior to the onset of his physical
difficulties, he had worked as a farmer for two years. Prior to
that job, he wrked a few years as a dunp truck driver,
construction worker, security guard, and naintenance worker,
respectively. Hi s past enploynent involved heavy lifting, and in
the case of the security job, extensive walking.

At the hearing, the claimant testified about severe, constant
pain in his | ow back, hips and | egs. He reported that he coul d not
wal k for |onger periods of time. (R 274.) He stated that because
of the pain in his legs, he could not continue his job as a farner
and did not believe that he could performany of his previous jobs
in his current condition. (R 274.) The claimant further stated
that his days consisted nostly of watching televisionwith his feet

el evated. (R 275.) He explained that he had to keep his feet
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el evated due to the phlebitis in his legs. (R 275.) The clai mnt
testified he did little driving but occasionally rode the riding
| awn nower . (R 275.) He stated that he had discontinued all
hobbi es and recreational activities in March of 1998. He stated
that he could probably lift about ten pounds, if infrequently
required to do so. (R 275.) He further explained that he could
only wal k about twenty-five to thirty feet at a time with the aid
of a cane. (R 279.) The claimant also stated that he could only
sit for about ten to fifteen mnutes at a tine before he had to
nove to relieve sone of the painin his legs. (R 279, 280.) The
cl ai mant added that he took nedication for hypertension, used an
inhaler for breathing difficulties, and he had a partially
successful surgery on his heart for coronary bl ockages. (R 285-
87.) Wien asked about his snoking habit, the claimant admtted
that he was unable to quit, as his doctor has instructed, but had
reduced hi s anmount of snoking fromapproximately three packs a day
to one pack a day. (R 277.) In conclusion, the clainmant agreed
that if there was a sedentary job at which he would be allowed to
stand briefly fromtine to tinme, he would “try.” (R 280.)

The claimant’s wife also testified at the hearing and
corroborated the claimant’s testinony. (R 282.) She added that
he di d not sleep well and was unabl e to assist with housework. (R

284-85.) She stated that the claimant has pain in his hips and



| egs, and she agreed that he was unable to work. (R 282.)

The adm ni strative record contains several docunents in which

the clai mant asserted that he was unable to bend, stand, or kneel
in addition to his difficulty wal king, sitting and standing. The
docunents al so show that the clai mant had an ul nar nerve entrapnent
in his left armand arthritis in his hips and | egs resulting from
an accident as a dunp truck driver in 1994.
__ The nedical evidence in this case consists of nedical reports
of several treating physicians, hospital records and the claimant’s
prior medical history. Notw thstanding the plaintiff’'s alleged
di sability onset date of March 23, 1998, the admi nistrative record
contains a significant anmount of nedical evidence pertaining to
plaintiff’s physical status prior to that time period.

Dr. Robert Christopher at UT Medical Goup exam ned the
claimant in Novenber of 1995 and obtained his nedical history at
that tine. (R 241.) According to Dr. Christopher’s records, the
cl ai mant was involved in an accident while driving his dunp truck
on August 10, 1994. He experienced pain in his back and neck, but
X-rays taken at Baptist Hospital East revealed no fractures. The
physi ci ans there gave him nedication for the pain and instructed
himto rest. (R 241.) His pain persisted, however, and as a
result he visited orthopaedi c surgeon David LaVelle at Canpbell’s

Cinic on August 22, 1994. Dr. LaVelle detected slight



degenerative changes in the md-thoracic region of the claimnt’s
spi ne and di agnosed the clai mant with cervical strain, recomrendi ng
physi cal therapy. (R 241.) The clainmant continued to experience
pain, pronpting a visit to Dr. Manugian, another orthopaedic
surgeon, for evaluation. Dr. Manugi an prescribed Voltaren for
i nflammati on and Toradol for pain. (R 241). The claimnt visited
Dr. Manugi an on approxi mately sixteen different occasions, during
which time Dr. Mnugian diagnosed the clainmant with severe
bil ateral carpal tunnel syndrone, resulting in surgery on first the
left, then the right wist by January of 1995. (R 242-43.) The
cl ai mant underwent physical therapy for both his wists and back
under Dr. Manugi an’s supervi sion. He was diagnosed with ul nar
nerve entrapnent in his left el bow on May 1, 1995, and he returned
to work on a trial basis on May 22, 1995. Dr. Mnugi an found no
permanent inpairnent fromthe carpal tunnels.

After obtaining the <claimant’s nedical hi story, Dr.
Chri stopher performed a physical exanination. On  physi cal
exanm nation, the claimnt tested positive for hip pain on straight
leg raising. Dr. Christopher’s findings upon exam nation of the
cl ai mant i ndicate:

[ he] shows evidence of a chronic cervical strain with

nmuscl e spasm and pain on the extrenes of sonme ranges

of notion of the neck. He also has status post

bil ateral carpal tunnel releases with an excell ent
result on the right and a very good result on the left.
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There is al so evidence of ulnar nerve entrapnent at the

|l eft elbow. Wth regard to the |ow back, M. Bynum has

evi dence of a chronic |unbosacral nyofascial strain by

hi story but there are no objective physical findings.

(R 245.) Dr. Christopher further explained to the claimnt that
his synptons would |ikely persist as long as he continued to drive
a dunp truck. (R 245-46.) Consulting an American Medical
Associ ation evaluation guide, the doctor concluded that the
claimant’ s permanent inpairnment rating was fifteen percent. (R
246.)

In October of 1997, the claimant was admtted to Baptist
Menorial Hospital Enmergency Room conpl ai ning of chest pain, pain
radi ati ng down both arns, nausea and sweating. (R 120.) He was
told that he “may have had a |light heart attack.” (R 76.) He was
di scharged with instructions to follow up with his primry
physi cian the next day. H's primary care physician, Dr. Ray
Jeffers at the Peabody Goup, referred him to Dr. Galyean at
Met hodi st Hospital for a cardiology work-up. (R 76.) The
claimant stayed at Methodist Hospital for six days and was
di agnosed with coronary artery di sease, hypertension, obstructive
sl eep apnea and obesity. Wiile at the hospital, the clainmant
underwent coronary angioplasty to insert stents in his arteries.

(R 76.) The claimant’s heart was nonitored by Telerythmcs for a

nonth and the claimant conpl ained of “weak spells” and “feeling



| i ght headed.” (R 85, 170.)

In April of 1998, the claimant conpl ai ned of pain in his back
and legs, primarily in his right |eg. An exam nation by Dr.
Jeffers revealed tenderness in the thigh and calf region. Dr.
Jeffers placed the claimant on anti-inflamuatory nedication and
instructed him to apply heat to his |egs. He al so ordered an
arterial Doppler exam of the claimant; the results reveal ed sone
venous insufficiency in the right leg but no deep venous
thronbosis. (R 152, 162). The claimant returned two weeks | ater,
still conplaining of pain in his legs. At that tinme, Dr. Jeffers
instructed the claimant to remain off work for one week and to
el evate his legs to alleviate pain. (R 164.) He also prescribed
pai nkillers. Dr. Jeffers continued to see the claimant for
constant leg pain for several nonths. At nearly every visit, Dr.
Jeffers noted calf tenderness on exam nation. In August of 1998,
Dr. Jeffers again instructed the claimant to elevate his legs. In
sum throughout Dr. Jeffers’ patient log from 1997 to 1999, the
cl ai mant conpl ai ned of pain in his chest, |egs and back, and Dr.
Jeffers prescribed anti-inflamuatory nedications, aspirin, Lortab
and Percocet for the pain.

Dr. Jeffers referred the claimant to Dr. Mchael Trotter, a
cardi ovascul ar surgeon, on May 19, 1998. Finding the claimant’s

“clinical scenario [to be] <consistent wth lower extremty



arteriosclerotic peripheral vascul ar disease,” Dr. Trotter
performed an arteriogram (R 137-38.) The arteriogramreveal ed
m ninmal evidence of lower extremity arteriosclerotic occlusive
di sease.

In January of 1999, the cl ai mant conpl ai ned of facial nunbness
and Dr. Jeffers ordered a CT head scan. The results of the scan
were normal . (R 145.) In February of 1999, the claimant
conpl ai ned of dyspnea on exertion and Dr. Jeffers detected “mld
wheezes bilaterally.” (R 154.)

On May 18, 1999, the clainmant went to Dr. Paul J. Katz, a
state agency nedical consultant, for a consultative disability
exam nati on. According to Dr. Katz, the claimnt suffered from
peri pheral vascul ar di sease, back pain, coronary disease, sleep
apnea, obesity and lung problens. (R 227). Wthout the benefit
of the claimant’s nmedi cal records regardi ng his peripheral vascul ar
di sease, Dr. Katz determned that the claimant’s ability to walk
was limted to two hours a day; he could lift twenty-five pounds
rarely, ten pounds frequently; and that activities that the
cl ai mant coul d perform seated woul d “probably” not be affected by
his inpairments. (R 227.)

On May 25, 1999, Dr. Lester, a state agency nedica
consultant, made a residual functional capacity assessnent. (R

233.) Dr. Lester concluded the claimant could lift fifty pounds
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occasionally, twenty-five pounds frequently, and could sit, stand
or walk for a total of approximtely six hours a day. The doctor
further found that the claimant had no limtation in lifting,
carrying, balancing, stooping, kneeling, crouching or crawing.
(R 234-35). Dr. Lester didlimt the clainmnt to occasionally or
never clinbing stairs or ladders. It is not clear what evidence
Dr. Lester reviewed in nmaking his assessnent other than Dr. Katz’s
report. (R 239.)

The nost recent doctor report is that of Dr. Gary D
Strasberg, an internist, who sawthe claimant i n August, Septenber,
and Oct ober, 2000, after the ALJ had rendered its decision in this
matter.? Dr. Strasberg treated the clainmant for pneunonia, the
ongoi ng condition of coronary artery disease, and arthritis. Dr.
Strasberg’s records reflect that the claimant still took pain
medi cat i on.

[1. PROPOSED CONCLUSI ONS OF LAW

A. The Evidence Subnmitted to this Court

At the outset, the court nust first determ ne whether certain
evidence submitted directly to this court - an April 12, 2001
letter from Dr. H Frank Martin, Chairman of the Cardi ol ogy

Departnent for Methodi st Healthcare South - can be considered in

! Dr. Strasberg treated the claimant fromJuly 17, 2000 until
Cctober 2, 2000. (R 254-66.)
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determ ning whether the ALJ's decision was proper, or, in the
alternative, whether it requires a sentence six remand under 42
US C 8405(g). After the ALJ issued his decision and t he Appeal s
Council denied review in this case, the claimnt submtted
additional evidence in the formof a letter witten by Dr. Martin
on April 12, 2001,2 to Congressnman Ed Bryant, regarding the
claimant’ s nmedi cal condition and Social Security Benefits status.
(Ex. 2, Pl.”s Br.)

Evi dence not before the ALJ at the tinme of his decision cannot
be used to determ ne whether substantial evidence supports the
ALJ’ s deci sion. See Cotton v. Sullivan, 2 F.3d 692, 696 (6th Cr.
1993). Pursuant to 42 U S.C. 8§ 405(g)(6), a clainmnt may request
a remand based on new and material evidence. In order for a
sentence six remand to be avail able, the claimnt nust submt the
new and material evidence and bears the burden of show ng good
cause as to why the new evi dence was not presented before. See 42
U S.C. 8§ 405(9).

The new evidence in this matter does not satisfy all three
criteria for a sentence six renand. First, the information
contained in the letter from Dr. Martin neets the initial

requi renent of newness, as this docunent was created only after the

2 Incidentally, Dr. Martin's letter is dated one day prior
to the claimant’s death.

11



ALJ' s August 23, 2000 decision. Second, this information clearly
woul d be material. |If the ALJ had seen Dr. Martin’s opinion that
the plaintiff is totally disabled and that he woul d not be able to
return to work, and if the opinion was supported by nedical
records,® there is a reasonable probability that he would have
reached a different conclusion. See Sizenore v. Secretary of Health
and Human Services, 865 F.2d 709, 711 (6th G r. 1988).

Newness and nmateriality al one, however, are not sufficient.
Plaintiff nust also show good cause why this evidence was not
presented earlier in the proceedings and plaintiff has failed to
advance any argument to this court as to why this evidence could
not have been presented earlier. |In fact, plaintiff failed evento
raise the question of the propriety of a sentence six remand
apparently assuming that this court could and woul d consider this
new evidence in making its determ nation as to whether the ALJ s
deci si on was supported by substantial evidence. However, absent
such a request and in determ ning whether substantial evidence
supports the ALJ' s decision, the court nust limt its consideration
to the evidence that was before the ALJ at the time of the
deci sion. Eads v. Secretary, 983 F.2d 815, 817-18 (7th Cr. 1993).

Therefore, a sentence six remand is not proper in this matter.

3 As it is, Dr. Martin submtted no nedical records in
furtherance of his opinion that the claimant cannot work.
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B. St andard of Revi ew

Judi cial review of the Comm ssioner’s decisionis limted to
whet her there is substantial evidence to support the decision, and
whet her the Commi ssioner used the proper legal criteria in naking
the decision. See 42 U S.C. 8§ 405(g); Barker v. Shalala, 40 F. 3d
789, 794 (6th Cr. 1994); Abbott v. Sullivan, 905 F.2d 918, 922
(6th Gir. 1990).

Substanti al evidence is nore than a scintilla of evidence but
| ess than a preponderance and is such relevant evidence as a
reasonabl e m nd m ght accept as adequate to support a concl usion.
Kirk v. Secretary of Health and Human Servs., 667 F.2d 524, 535
(6th Cir. 1981). In determ ning whether substantial evidence
exi sts, the review ng court nmust exam ne the evidence in the record
taken as a whol e and nust take into account whatever in the record
fairly detracts fromits weight. Abbott, 905 F.2d at 923. | f
substantial evidence is found to support the Conm ssioner’s
deci si on, however, the court nust affirmthat decision and “may not
even inquire whether the record could support a decision the other
way.” Barker, 40 F.3d at 794 (citing Smith v. Secretary of Health
and Hurman Servs., 893 F. 2d 106, 108 (6th Cir. 1989)). |If supported
by substantial evidence, the Comm ssioner’s decision mnust be
affirmed even if the reviewing court would have decided the case

differently and even if substantial evidence supports the opposite
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conclusion. Kinsella v. Schwei ker, 708 F.2d 1058, 1059 (6th G
1983). Simlarly, the court may not try the case de novo, resolve
conflicts in the evidence, or decide questions of credibility.
Cutlip v. Secretary of Health and Human Servs., 25 F.3d 284, 286
(6th Gir. 1994).

C. The ALJ)’'s Credi bility Assessnent of the Jaimant’s Al |l egati ons
of Pain

_ Initially, the plaintiff asserts that the ALJ erred in
evaluating claimant’s subjective conplaints of pain and the
evidence in the record of his pain.

After considering the record and the testinony at the hearing,
the ALJ concluded that the claimant was not disabled wthin the
nmeani ng of the Social Security Act. (R 16.) The ALJ prefaced his
findings wwth a very brief summary of the nedical evidence. (R
14.) H's summary focused primarily on the reports of the two
consulting exam ners, Dr. Katz and Dr. Lester. Using the five-step

di sability analysis,* the ALJ concluded first that the clai mant was

4 Entitlenment to Social Security benefits is determ ned by
the use of a five-step sequential analysis set forth in the Soci al
Security Regulations. 20 C.F.R 88 404.1520 and 416.920. First,
the cl ai mant nust not be engaged in substantial gainful activity

for a period of not less than twelve nonths. 20 CF.R 8
404. 1520(c). Second, a finding nust be made that the claimnt
suffers froma serious inpairnent. Id. Inthe third step, the ALJ

determ nes whether the inpairnent neets or equals the severity
criteria set forth in the Listing of Inpairnents contained in the
Soci al Security Regulations. 20 C.F.R 88 404.1520(d), 404. 1525,
404.1526. If the inpairnment satisfies the criteria for a |listed
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not engaged i n substantial gainful activity. (R 16.) Second, the
ALJ concluded that the clainmant had severe nedical inpairnents,
consi sting of cardiovascul ar di sease, peripheral vascul ar di sease,
pul nonary di sease and obesity. (R 16.) At the third step, the
ALJ found that these inpairnments were admttedly severe, but that
none of them alone or in any conbination nmet or equaled the
inmpairments listed by the Conm ssioner in the regulations and
therefore did not qualify the claimnt as “disabled.” (R 16.) At
the fourth step, the ALJ found that the clai mant coul d not perform
any of his past enploynent positions. The ALJ decided that the
claimant’s medical inpairnments were too severe to allow himto
continue to work at previous jobs such as farnmer and construction
dump truck driver. (R 15-16.) The ALJ found the consultative
doctors’ determ nations of the claimant’s ability to performonly

sedentary work® to be credible. The ALJ found, however, that the

inpairment, the claimant is considered to be disabl ed. On the
other hand, if the claimant’s inpairnment does not neet or equal a
listed inpairnment, the ALJ nmust undertake the fourth step in the
analysis and determ ne whether the claimant has the residual

functional capacity to return to any past relevant work. 20 C F. R

8 404.1520(e). If the ALJ finds the clainmant unable to perform
past relevant work, then at the fifth step the ALJ nust show t hat
t he cl ai mant can performother work exi sting in significant nunbers
in the national econonmy. 20 C F.R 8§ 404. 1520(f).

3 The regul ations describe sedentary work as one which
i nvol ves sitting, the lifting of no nore than 10 pounds
occasionally and standing and wal king occasionally. 20 CF.R 8§
404. 1567(a) .
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evidence in the record of pain was not credible to support the
claimant’ s subjective assertions of extrenely severe pain. (R

15.) The ALJ specifically found no evidence in the record of
claimant’ s all egation that he was i nstructed by a doctor to el evate
his legs. (R 15.) The ALJ found that the clai mant coul d perform
a full range of sedentary work “on an ordinary and regul ar basis.”
(R 16.) The ALJ noted particularly that the evidence indicated
the claimant’s ability to sit was not adversely affected by his
i mpai rments. Having found that the clai mant was unabl e to perform
any of his past work, the ALJ, at the fifth step of the , relied on
the grids which directed a conclusion that the claimant was not

di sabl ed. (R 16.) The ALJ pointed out the claimnt’s doctors
I nstructed hi mon nunmerous occasions that to refrain from snoki ng
entirely and to lose weight and that his inpairnents were
exacerbated by his snoking habit and his weight. (R 15-16.)

The ALJ' s assessnent of credibility is accorded great wei ght
and deference, and his assessnent need only be supported by
substanti al evidence. Walters, 127 F.3d at 530. “Di scounti ng
credibility to a certain degree is appropriate where an ALJ finds
contradictions anong t he medi cal reports, clainmnt’s testinony, and
ot her evidence.” I1d. at 531.

In his testinony at the ALJ hearing, the clai mant expl ai ned

his need and his doctor’s instruction to elevate his legs. (R
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276.) Finding the claimant’s testinony that a health care
prof essional instructed himto el evate his | egs not to be credible,
the ALJ stated, “there is no evidence of record of physician
reconmendati on that the claimnt elevate his lower extremties.”
(R 15). The record contradicts this finding. On April 16, 1998,
during a followup visit by the claimant for calf pain associated
wi th thronbophlebitis, Dr. Jeffers clearly instructed the clai nant
to apply heat and to elevate his | egs, and he prescribed pain and
anti-inflammatory medication. (R 164). 1In short, the ALJ sinply
overl ooked this record entry and, in doing so, found fault with the
credibility of the claimnt. Thus, the ALJ's credibility
determ nations are not supported by substantial evidence in the
record.

Nor is there substantial evidence in the record supporting the
ALJ’s conclusion that the claimant’s allegations of pain of such
severity as to preclude all sedentary work is not credible. In
Duncan v. Secretary of Heal th and Human Services, 801 F.2d 847 (6th
Cir. 1986), the Sixth Crcuit established the follow ng framework
for evaluating a clainmant’s assertions of disabling pain:

First, we exam ne whether there is objective nedical

evi dence of an underlying nedical condition. |If there

is, we then examne: (1) whether objective nedical

evidence confirms the severity of the alleged pain

arising from the condition; or (2) whether the

obj ectively established nedical condition is of such a
severity that it can reasonably be expected to produce
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the all eged disabling pain. . . . The standard does not
require, however, “objective evidence of the pain
itself.”

Id. at 853 (quoting Green v. Schweiker, 749 F.2d 1066, 1071 (3d
Cr. 1971)). A though the ALJ nay have conplied with Sixth Grcuit
requi renents, his evaluation of each prong is not clear. First,
his findings hinge upon the credibility of the claimant’s need to
elevate his legs. As nentioned previously, the ALJ erroneously
found this requirement of |ower extrenmity elevation not credible
because he believed there was no nedical statenent corroborating
that instruction. He also placed little to no enphasis on the
cl ai mant’ s nunerous accounts of pain docunented in the record by
the claimant’s treating physicians. The claimant’s | eg pain has
been continual and persistent, up to the end January of 1999,
according to Dr. Jeffers’ records.

The Duncan analysis requires the Conm ssioner to determ ne
first whether there is an underlying nmedical condition which could
reasonably be expected to produce the synptonms alleged. In
satisfaction of the first prong, the ALJ expressly found the
exi stence of underlying nedical conditions that could reasonably
produce the alleged synptons — pul nonary disease, peripheral
vascul ar di sease, cardiovascul ar di sease, and obesity. (R 15).

The second determ nati on under the Duncan anal ysi s consi sts of

two parts: whet her objective nedical evidence confirnms the severity
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of the alleged pain, or whether the objectively established
condition is of such severity that it can reasonably be expected to
produce the alleged pain. According to Dr. Jeffers’ records, the
claimant often conplained of leg pain and chest pain, and the
doctor prescribed several different types of nedication for the
pai n, inflamation and vascul ar di sease. (R 159). I ndeed, in
al nost every encounter with Dr. Jeffers, the clainmant reports pain,
either in his legs, back or chest. Dr. Katz, in his disability
determ nation, noted the various pains of the clainmant and did not
refute these subjective conplaints. (R 226-27).

In deciding whether plaintiff’'s conplaints of pain were
credible, the ALJ did not fully conply with the SSA regul ations
governi ng the eval uation of subjective conplaints. The pertinent
SSA regul ation instructs the ALJ when evaluating the intensity and
persi stence of pain to consider all of the evidence presented,
including information about prior work records, the claimnt’s
statenments about synptons, evidence submitted by treating or
consul ti ng physici ans, and observati ons by SSA enpl oyees and ot her
per sons. See 20 C.F.R § 404.1529(c). The ALJ nust reach a
concl usi on about the credibility of the claimant’s allegations if
the disability determ nation cannot be made sol ely on the basis of
obj ective nedical evidence. The decision nmust contain specific

reasons for the finding on credibility, supported by evidence in
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the case record, and nust be sufficiently specific to make cl ear
the weight given to the claimant’s statenents and the reason for
that weight. SSR 96-7p, 1996 W. 374186 (S.S.A.), at *4. Before
the ALJ rejects a claimant’ s subjective conpl ai nts of pain, the ALJ
must set forth inconsistencies in the record. Brock v. Secretary,
791 F.2d 112, 114 ( 8th Cir. 1986). The ALJ is entitled to
consi der the claimant’s conti nued snoki ng habit and obesity as part
of a lifestyle inconsistent wth a person suffering from
Intractable pain. Sias v. Secretary, 861 F.2d 475, 480 (6th G
1988) .

In this case, the clainmant testified that he was unable to do
any househol d work, never drove the car and spent nost of the day
watching television with his feet elevated. The nedical records
substantiate the persistent conplaints of pain in the legs for
practically one year. The clainmant’s treating physicians took the
claimant’ s conpl aints seriously. The ALJ noted no i nconsi stencies
bet ween the claimant’s conplaints of painin his |legs, back, chest,
and hips, and the record as a whol e.

D. Application of the Medical -Vocational GQuidelines or “Gid”

Once the ALJ determ ned that the clai mant was not capabl e of
returning to his past relevant work (Step Four), the final issue to
be decided was the level of the claimant’s residual functional

capacity. Specifically, the ALJ had to determ ne whether the
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severity of the claimant’s nedically determ nable inpairnment, or
conbination of inpairments, prevented him from performng a
significant nunber of jobs which would be consistent with his
functional Iimtations, age, education, and work experience. It is
a long standing judicial viewthat at this step the burden shifts
to the Comm ssioner. See Wal ker v. Bowen, 834 F.2d 635 (7th Cr
1987). Wen aclaimant’s limtations are exertional in nature, the
Comm ssioner may carry the burden of denonstrating the claimnt’s
ability through the use of Medical -Vocational CGuidelines or “grid.”
The grid exists to assist the fact finder in deciding whether the
claimant is disabled by setting out the appropriate interaction
bet ween vari ous factors such as age, education and work experience
with whatever the ALJ determines to be the claimant’s exertional
limtations.® After the ALJ has mnmmde specific findings wth
respect to these four factors, he or she sinply “plugs” these into
the framework set out in the guidelines and the grid dictates a
concl usi on of “disabled” or “not disabled.”

Here, the plaintiff argues that use of the grid was inproper
because the claimant suffered from various nonexertional
i mpai rments, such as his previous injury that left him 15%

i mpai red, severe painin his legs, and his need to el evate his | egs

6 Jobs are classified according to their physical exertional
requi renents: sedentary, light, nmedium heavy or very heavy.
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The use of the grid to help nmake the disability determ nation
when a claimant presents with both exertional and non-exertional
limtations has been approved by the Sixth Crcuit under certain
circunstances. See Cole v. Secretary, 820 F.2d 768, 771-72 (6th
Cr. 1987); Kinbrough v. Secretary, 667 F.2d 524, 528 (6th Gr.
1981). Specifically, if the fact finder decides that a claimant’s
non-exertional inpairnment does not significantly limt his ability
to do a full range of work at a designated | evel, then the grid nmay
be used. It is only when the all eged non-exertional inpairnment is
severe enough to prevent the claimant from doing a full range of
work that the application of the grid is precluded. I n other
words, if the claimant’s non-exertional inpairnent is found to
significantly limt his ability to performother work, then the use
of the grid is inappropriate, and the ALJ would have to rely on
expert testinony to establish the claimant’s ability to perform
other work. See Kirk v. Secretary, 677 F.2d 524, 531 (6th Gr.
1981).

In this case, the ALJ' s use of the grid nmay have been
appropriate if the clainmant did not have disabling pain and if he
did not have to elevate his |l egs. Because the ALJ erred, however,
in discrediting the claimant’s testinony that a nedica

prof essional had instructed himto el evate his | eg, the ALJ did not

22



consider fully the nonexertional inpairnments. These nonexertional
I npai rments may have anpbunted to a significant limtation on the
claimant’s ability to performthe full range of sedentary work. In
determ ning whether the clainmant had a significant limtation on
his ability to perform sedentary work, the need to elevate one’s

| egs during the workday is a “potentially crucial detail” in making
such a determnation. Eads v. Secretary, 983 F.2d 815, 817 (7th
Cr. 1993); Cooper v. Sullivan, No. 89-6081, 1990 U S. App. LEXIS
7535, *10 (6th G r. May 9, 1990) (unpublished)(recognizing that if
a claimant needs to elevate his legs on occasion, he would be
unable to performa full range of sedentary work, his case would
not within the grid, and a vocational expert nmust be appointed.)
When a cl ai mant cannot performthe full range of work at a certain
| evel, a vocational expert nust be appointed to satisfy the
Conmi ssioner’s burden at the fifth step of the analysis. Born v.
Secretary, 923 F.2d 1168, 1174 (6th Cr. 1990). Wthout a
vocati onal expert to fully assess the claimant’s significant job
opportunities in the national econony, the finding that the
cl ai mant was not disabl ed nust be determ ned upon renmand, with a

nore conpl ete devel opnent of the record.

CONCLUSI ON

The court recomends that the decision of the Comm ssi oner be

remanded for the purpose of assessing the ability of the clai mant
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to work at a sedentary |evel considering his exertional and
nonexertional |imtations, using the expert opinion of a vocati onal
expert. Furthernore, the Conm ssioner should be instructed to re-
weigh the claimant’s credibility and to adequately articul ate the

specific conclusions with respect to the claimant’s credibility.

DI ANE K. VESCOVO
UNI TED STATES MAG STRATE JUDGE

Date: Septenber 17, 2001
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