N THE UNI TED STATES DI STRI CT COURT
FOR THE WESTERN DI STRI CT OF TENNESSEE
VESTERN DI VI SI ON

SH RLEY L. FOSTER,
Pl ai ntiff,
VS. No. 01-2854 V

OVERNI TE TRANSPORTATI ON CO. ,

N N N N N N N N N

Def endant .

ORDER GRANTI NG DEFENDANT' S MOTI ON FOR SUMVARY JUDGVENT

Shirley L. Foster, the plaintiff in this Title VI
di scrimnation and breach of contract |awsuit, alleges that her
enpl oyer, the defendant Overnite Transportation Co., failed to
pronote her because of her sex. The parties have consented to
trial before the United States Mgistrate Judge, pursuant to 28
US C 8 636(c). Now before the court is a notion for summary

judgrment filed by Overnite.?

! To support its notion, Overnite relies on the follow ng:
(1) an affidavit from Joseph Reding, Overnite' s forner Service
Cent er Manager and current Hub Manager; (2) an affidavit from
Robert Cecil, Overnite’s former Hub Manager and current Service
Center Manager; (3) an affidavit from Cynthia Anderson,
Overnite’'s forner O fice Manager and current Training Specialist;
(4) a Septenber 26, 2000 deposition of Overnite enpl oyee Dana
Hal | ; and (5) a June 24, 2002 deposition of the plaintiff,
Shirley Foster.

Foster also relies on the Foster and Hall depositions. In
addition, Foster relies on: (1) her personnel file; (2) a
Sept enber 26, 2002 deposition of Overnite enployee Brian M dkiff;
(3) Brian Mdkiff's Overnite personnel file; (4) Foster’'s EECC



For the reasons that follow, Overnite’'s notion for summary

j udgnment is granted.
UNDI SPUTED FACTS

This suit arises from Foster’s allegation that Overnite
failed to pronote her to afull-time Operations C erk position that
becane avail abl e in 1999 because she was fenal e, instead pronoting
a male who was less qualified. She also alleges that Overnite
failed to pronote her to a Road Dispatcher position in Cctober
2001. For purposes of this summary judgnment notion, the foll ow ng
facts are undi sput ed.

On July 27th, 1998, Overnite hired Foster as a part-tine
Billing derk. (Aff. of Cynthia Anderson at 1 5.) On Septenber 1,
1998, Overnite reclassified Foster to a part-time Manifest Cerk
position. (Anderson Aff. at 1 5.) As a Manifest O erk, Foster was
sonetines required to help perform sonme duties in the Operations
departnment. (1d.) At the tinme of the alleged m sconduct by
Overnite, Foster was reporting to Richard Pair. (Dep. of Shirley
Foster at 30-33, 96; Pair Dep. at 30.)

On July 19, 1999, Overnite pronoted Brandon M dkiff, a male,
to a full-time Operations Cerk position. Mdkiff had worked for

Overnite as a full-time Dockworker since April 15, 1999. On July

case file; (5) Foster’s affidavit dated Decenber 20, 2002; (6) a
report by Dr. David Strauser, Foster’s proposed expert w tness;
(7) a Septenber 26, 2002 deposition of Overnite enployee Ri chard
Pair; and (8) a Septenber 26, 2002 deposition of Joseph Reding.
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6, 1999, Overnite had reclassified Mdkiff to a full-time clerical
position because of an injury to his hand. As a full-tine
enpl oyee, M dkiff had seniority over Foster, who had worked at
Overnite |l onger but only as a part-tinme enpl oyee. (Anderson Aff. at
1 7.) The job vacancy was not posted at Overnite, and Foster did
not apply for the position. (Aff. of Shirley Foster at T 8.)

On January 12, 2001, Foster filed a charge of discrimnation
with the Tennessee Human Rights Comm ssion (THRC) and the EEOC
simul taneously for sex discrimnation. The one page EECC charge,
signed by Foster on January 12, 2001, alleges in full:

I was denied a pronotion to the position of OSCK O erk

[ Overages Shortage O erk] in August of 2000. When | asked

about why | did not receive the pronmotion, | was told

that it was because the selected male “did not wear a

skirt.” | amnore qualified and have nore seniority than

the selected male. | believe that | have been

di scrimnated against because of nmy sex, fenmale in

violation of Title VIl of the Cvil R ghts Act of 1964,

as anended.

(Mem in Resp. to Def.’s Mot. for Summary Judgnment, Ex. 7, EECC
File, January 12, 2001 Charge of Discrimnation.) The EECC charge
lists the earliest and |atest violation date as August 20, 2000.
(Id.) The box on the formfor ongoing violation is not checked,;
thus there is no allegation on the form which would indicate the
charged m sconduct was a continuing violation. (l1d.) The

acconpanyi ng four-page Charge Informati on Form signed by Foster on

the sanme date, gives the date of first occurrence as August 20,



2000, and the “date of nobst recent occurrence” as January 8, 2001.
(Mem in Resp. to Def.’s Mdt. for Summary Judgnent, Ex. 7, EECC
File, January 12, 2001 Charge Information Form) The Charge
I nformati on Form describes the all eged discrimnation as fol |l ows:

Ajob in ny classification came up and it was not posted.
The job was automatically given to a nmale with |ess

senority [sic] than I. When nanagenent was ask [sic]
why, the managenent said because he got the position
because he didn’'t wear a skirt. | went to term nal ngr.

and he ask [sic] ne to give a witten statenent and
apol ogi zed.

01-08-01 - The sane guy who got 1st pronotion gets

anot her pronotion. Again this job was not even posted,

whi ch handbook states. And |I still have nore senority.

[ sic]

(1d.)

The parties agree that no OSCK Cerk position was vacant
during August, 2000. D scovery has reveal ed, and for the sake of
this sunmary judgnent notion both parties accept, that the “0OSCK
Clerk” position naned in Foster’s charge actually referred to the
1999 (Qperations Clerk position filled by Brian Mdkiff. (Def.’s
Mot. for Summary Judgnment with Supporting Mem of Law at 7-8; Mem
in Resp. to Def.’s Mt. for Summary Judgnent at 6.)

The second positionreferred toin the Charge I nformation Form
was t hat of Road Di spatcher. Due to conmpany cut backs, the position
remai ned vacant until Cctober, 2001. M ke Abston, a male, received

it at that tine. That pronotion decision was nade by Service

Center Manager Joseph Reding. (Aff. of Joseph Reding at | 4.)



Foster all eges that she did not suspect a sex-based notive for
Overnite’'s failure to pronote her into the Operations Cerk
position until she heard, in August, 2000, a renmark by Richard Pair
to the effect that sonme jobs at Overnite were “for skirts” and
others were not. (Mem in Resp. to Def.’s Mt. for Sumary
Judgnent at 6.) She further alleges that her January 12, 2001
charge was pronpted by a “last straw’ request that she train
M dkiff for a second pronotion to the Road Di spatcher position.
(See id. at 5-6.)

Finally, Foster’s pleadi ngs and nenoranda al | ege that Overnite
often failed to post job vacancies as provided in its enployee
handbook. This failure to post job openings is nentioned in the
January 2001 Charge Information Sheet, but not in the actual

Di scri mi nati on Charge.?

2 The parties disagree on several facts surrounding the
Operations Clerk pronotion. None of these disputed facts,
however, are nmaterial to the statute of |imtations issue.

They cl ash over whet her Foster ever told Pair, her
supervi sor, that she was interested in the position. (Conpare
Aff. of Shirley Foster at § 8 with Pair Dep. at 36.)

They al so dispute the identity of the decisionnaker.
Overnite clains Robert L. Cecil was the final decisionmaker, wth
I nput from Cynthia Anderson, who was then Overnite's office
manager. (Aff. of Robert L. Cecil at Y 4-5.) Foster clains
that Richard Pair’s recomrendati ons were al ways accepted, and
t hat Anderson had no input on the OQperations C erk pronotion.
(Mem in Resp. to Def.’s Mot. for Summary Judgnent at 4-5; see
also Pair Dep. at 31-33.)

Further, they disagree about Overnite’s notive for pronoting
M dkiff. Overnite proffers three business reasons: seniority,
qualification, and performance. First, Overnite clains that as a
full-tinme enpl oyee, Mdkiff had seniority over Foster. She had
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ANALYSI S

In support of its notion for sunmary judgnent, Overnite argues
four primary grounds: (1) that Foster’s discrimnation claimis
time-barred; (2) that Foster’s clainms regarding the Operations
Clerk and Road D spatcher positions are outside the scope of
Foster’s discrimnation charge; (3) that Foster cannot establish a
prima facie Title VII case because she cannot show that Overnite’'s
actions were pretextual, that she was qualified for the open

positions, or that equally or less qualified male enployees were

wor ked at Overnite longer, but only as a part-tinme enpl oyee.
(Anderson Aff. at § 7.) Second, Overnite clains that Mdkiff had
experience working with dockworkers, experience working in
“hectic situations,” and ability to pay attention to detail, al

of which qualified himfor the position. (Def.’s Mt. for
Summary Judgnment with Supporting Mem of Law at 12-13.) Foster

di sputes this, claimng that Mdkiff |acked the necessary office
experience, that she trained himfor the position, and that she
was equally qualified. (Dep. of Shirley Foster at 73-74; Report
of David Strauser at 2.) Third, Overnite clainms that Mdkiff was
a superior performer with no attendance probl ens, and that he got
along well wth other enployees. (Anderson Aff. at 3.) Overnite
clainms that Foster did not quickly learn tasks, made many errors,
“often conpl ai ned when she had to perform sone of the Operations
Clerk duties [and] did not performthose duties well when she did
assist.” (Def.’s Mot. for Summary Judgnment with Supporting Mem
of Law at 12; Anderson Aff. at 3.) Overnite also alleges that
Foster “was not qualified because of her numerous absences and
failure to call in when she was going to be late to work.”
(Def.’s Mot. for Summary Judgnent with Supporting Mem of Law at
13; Anderson Aff. at 3.) Foster denies that Overnite ever
counsel ed her for attendance problems. (Aff. of Shirley Foster
at 1 4.)

The parties, of course, also disagree over whether Mdkiff’'s
pronoti on was sex-based. Foster clainms that all Overnite’'s
considerations are pretextual, and that actually she did not
receive the Operations Cerk position because of her sex.
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pronbted into the positions; and (4) that Foster has no neritorious
breach of contract claimarising fromOvernite' s alleged failure to
post open positions in accordance with the procedure outlined by
the Overnite Enpl oyee Handbook.

For the foll owi ng reasons, the court finds that Foster’s claim
is time-barred; that the Road Di spatcher position is outside the
scope of Foster’s discrimnation charge; and that, with the federal
clainms dismssed, Foster’s breach of contract claimis properly
di sm ssed wi t hout prejudice. Because these i ssues are dispositive,
the court need not reach an analysis of the nerits.

A. Summary Judgnent St andard

Summary judgnent is to be rendered if the pl eadi ngs, discovery
materials, and affidavits on file "show that there is no genuine
issue as to any material fact and that the noving party is entitled
to a judgnent as a matter of law" Febo. R Cv. P. 56(c). The
court's function is not to weigh the evidence, judge credibility,
or in any way determne the truth of the matter, but only to
determ ne whether there is a genuine issue for trial. Anderson v.
Li berty Lobby, Inc., 477 U.S. 242, 249 (1986). “[T]here is no
i ssue for trial unless there is sufficient evidence favoring the
nonnovi ng party for a jury to return a verdict for that party .

[i]f the evidence is nerely colorable, or is not significantly

probative, summary judgnent may be granted.” ld. at 249-50



(internal citations omtted). The evidence of the nonnovant is to
be believed, and all justifiable inferences drawn in the
nonnmovant’s favor. |1d. at 255 (citing Adickes v. S.H Kress & Co.,
398 U.S. 144, 158-59 (1970)).

B. Statute of Limtations

Title VII of the Cvil R ghts Act of 1964 prohibits enpl oyers
fromdiscrimnating “agai nst any individual with respect to
conpensation, terns, conditions, or privileges of enploynent,
because of such individual’s . . . sex . . . .” 42 U S. C. § 2000e-
2(a)(1). In a sex discrimnation case,

a plaintiff bears the burden of establishing by a

pr eponderance of the evidence a prima facie case . . . by

denonstrating: (1) nenbership in the protected class; (2)

that she suffered an adverse action; (3) that she was

qualified for the position; and (4) that she was repl aced

by someone outside the protected class or was treated

differently from simlarly situated nenbers of the

unprot ected cl ass.
Warfield v. Lebanon Correctional Inst., 181 F.3d 723, 728-29 (6th
Cir. 1999) (citing McDonnell Douglas Corp. v. Geen, 411 U S. 792
(1973)).

Relief under Title VII| may be had only if a plaintiff files an
enpl oynent discrimnation charge wth the Equal Enploynent
Qpportunity Comm ssion within 180 days of the alleged m sconduct,
or files such a charge with a state or | ocal agency wi thin 300 days

of the alleged m sconduct. 42 U.S.C. 8§ 2000e-5(e)(1); Nationa

R R Passenger Corp. [AMIRAK] v. Mrgan, 536 U S. 101, 116-117
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(2002). Earlier this year, the Suprene Court clarified the inquiry
governing these tine limts:
[T]he critical sentence of the charge filing provision

is: “A charge under this section shall be filed within
one hundred and eighty days after the alleged unl awful

enpl oynent practice occurred.” The operative terns are
“shall,” “after . . . occurred,” and “unl awful enpl oynent
practice.” “Shall” nakes the act of filing a charge
within the specified time period mandatory. “Cccurred”

nmeans that the practice took place or happened in the

past. The requirenent, therefore, is that the charge be

filed “after” the practice “occurred” tells us that a

litigant has up to 180 or 300 days after the unlawful

practi ce happened to file a charge with the EECC.

The critical questions, then, are: Wuat constitutes an

“unl awf ul enpl oynent practice” and when has that practice

“occurred”? . . . The answer varies with the [ enpl oynent]

practice.

Morgan, 536 U S. at 119-120 (enphasis in original)(internal
citations omtted). In addition, “this tinme period for filing a
charge is subject to equitable doctrines such as tolling or
est oppel .” ld. at 120 (2002) (citing Zipes v. Trans Wrld
Airlines, 455 U. S. 385, 393 (1982)).

It is undisputed for purposes of this notion that the “0OSCK
Clerk” position identified in Foster’s EEOCC charge refers to the
Operations Clerk position filled by Mdkiff on July 19, 1999. It
Is clear that Foster neither filed a charge of discrimnation with
t he Equal Enpl oynent OQpportunity Conmm ssion (EECC) within 180 days

of the July 19, 1999 pronotion decision, nor filed a charge of

discrimnation with a state agency within 300 days of the July 19,



1999 pronotion deci sion.

Foster counters that her claim is not tinme-barred, first
because Overnite’'s repeated pattern of failures to pronote falls
under the “continuing violation” doctrine, and, secondly because
her claim should benefit from the “date of discovery” doctrine.
(Mem in Resp. to Def.’s Mdt. for Sumrmary Judgnment at 6-7.) The
“continuing violation” doctrine allows the tine limtations to run
from the date of the nbst recent msconduct in certain limted
ci rcunst ances. The “date of discovery” doctrine, one of equitable
tolling, allows the tinme limtations to run from the date the
plaintiff discovers the injury, provided that the plaintiff
reasonabl y coul d not have discovered the injury at an earlier date.

1. The Continuing Violation Doctrine

The Sixth CGrcuit recognizes two categories of continuing
violations: (1) the “serial” violation, which involves repeated
discrimnatory acts, such as where an enpl oyer continues to i npose
di spar at e wor k assi gnnent between simlarly situated enpl oyees, and
(2) the “long-standing and denonstrable policy” violation, which
i nvol ves intentional discrimnation agai nst a protected class, such
as an established and repeated pattern of paying nmen nore than
wonen. See, e.g., EEOCC v. Penton Industrial Pub. Co., Inc., 851
F.2d 835, 837-39 (6th Cir. 1988)(recognizing tw categories of

continuing violation); Alexander v. Local 496, 177 F.3d 394, 408-

10



409 (6th Cir. 1999) (recognizing two categories of continuing
violation). A “long standing and denonstrable policy” is often
created or evinced by the enployer’s repeated discrimnatory acts.

See, e.g., Al exander, 177 F.3d at 408-409 (finding both types of
continuing violation when a union consistently failed to inform
black nenbers of continued work eligibility guidelines but
consi stently i nformed white nmenbers of those gui delines). However,
the categories are distinguishable, because a “serial” violation
affects only one person, while a “policy” violation reveals
di sparate treatnment of the protected class as a whole. See, e.g.,
Penton Industrial, 851 F.2d at 838-39 (rejecting, in a sex
discrimnation case, a “policy” violation theory for a single
i nci dent of disparate pay); Tenenbaum v. Caldera, 2002 U S. App.
LEXIS 18155 (6th Cr. 2002) (rejecting, in a Title VII case, a
“policy” violation theory for lack of facts supporting “simlar

di scrimnation against other Anmerican Jews or “class-w de
di scrimnation”); Jani koski v. Bendi x Corp., 823 F.2d 945 (6th G r.
1986) (rejecting, in an ADEA case, a “policy” violation theory when
plaintiff failed to allege an “over-arching policy” of age
di scri m nation).

The first category, “serial violations,” recently was re-

defined by the Suprenme Court’s holding in National R R Passenger

Corp. [AMIRAK] v. Mdrgan, 536 U. S. 101 (2002). See Mdrgan, 536
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US at 125 (affirmng the application of the serial violations
doctrine to hostile work environnent cases); Tenenbaum 2002 U.S.
App. LEXI'S 18155 at **7-8 (discussing Morgan’s effect on previous
Sixth Crcuit holdings for this type of violation). Under previous
Sixth Crcuit case law, a plaintiff could recover for all violative
acts under the “serial violation” theory if at |east one act in a
series occurred within the filing tine. See, e.g., Janikoski
823 F.2d 945 (applying the rule to an ADEA violation). Under the
new Morgan standard, “[d]iscrete acts such as term nation, failure
to pronote, denial of transfer, or refusal to hire are easy to
identify . . . [and each] constitutes a separate actionable
“unl awful enploynment practice,’” and they are not actionable if
ti me-barred, even when they are related to acts alleged in tinely
filed charges. Mrgan, 536 U. S. at 120. See al so Tenenbaum 2002
U S App. LEXIS 18155 at **7-8.

By the plain |anguage of this Supreme Court decision,
Overnite’'s failure to pronote Foster to Operations Cerk is a
“discrete act.” The tinme limtation begins to run at the tine
Overnite pronoted Mdkiff to the OQperations Cerk position instead
of Foster. At the latest, this occurred on July 19, 1999, the day
of Mdkiff’s pronotion. Foster’s 180-day w ndow of opportunity to
file charges with the EECC cl osed on January 15, 2000. Foster’s

300- day wi ndow of opportunity to file charges with a state or | ocal

12



agency cl osed on May 14, 2000. Foster filed nothing before January
21, 2001. Accordingly, a “serial” violation claim alleging a
failure to pronote is tine-barred under 42 U. S.C. § 2000e-5(e)(1).
Foster’s cl ai mregardi ng the Road Di spat cher position does not
change this analysis. A series of discrete, unconnected
di scrimnatory acts do not constitute a serial violation for
purposes of the statute of limtations; each act constitutes a
separate unlawful enploynent practice. Sherman v. Chrysler
Cor poration, 2002 U. S. App. LEXIS 19186 AT *10 (6th Cir. Sept. 16,
2002) (holding that allegations regarding three pronotions were
di screte acts which did not constitute a continuing violation). An
EEOCC charge nmust be filed within the 180 or 300 day tine period
after each discrimnatory act occurs. Mrgan, 536 U S. at 122.
The second category, the “long-standing and denonstrable
policy” violation, remains unaffected by Mrgan. Tenenbaum 2002
U S. App. LEXIS 18155 at n3. The plaintiff in this category nust
establish, by a preponderance of the evidence, “that sonme form of
i ntentional discrimnation against the class of which plaintiff was
a nenber was the conpany’s standard operating procedure.” Penton
I ndustrial, 851 F.2d at 838 (citing Jewett v. ITT Corp., 653 F.2d
89, 91-92 (3d Gr. 1981). See also Tenenbaum 2002 U.S. App. LEXI S
18155 (applying the rule in a Title VIl suit); Al exander, 177 F.3d

at 408-409 (applying the rule in a Title VII suit); Jani koski, 823
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F.2d 945 (applying the rule in an ADEA suit). In this case
Overnite presents unrefuted evidence that its pronotion systemis
based on seniority and performance. (Anderson Aff. at Ex. A,
Overni te Enpl oyee Handbook). Foster has all eged only that Overnite
has a general propensity to fail to post job vacancies in
accordance with its enpl oyee handbook. She has not alleged that
Overnite’'s failure to do so has ever resulted in a general failure
to pronote fenales as a class, nor has she alleged any facts to
support such an inference. (See Mem in Resp. to Def.’s Mdt. for
Summary Judgnent at EEOC Fil e, Charge of Discrimnation and Charge
Informati on Sheet.) W thout such facts, no reasonable jury could
find that a “policy” violation exists.

Accordingly, the failures to pronote Foster do not constitute
a continuing viol ation, and Foster’s clai mregardi ng the Operations
Clerk position remains tine-barred by 42 U S.C. § 2000e-5(e) (1)
unl ess tolled by an equitable doctrine.

2. The “Date of Discovery” Doctrine

Since at | east 1979, the Sixth Crcuit has approved equitable
tolling for Title VII cases, “even in the absence of any m sl eadi ng
conduct by the enployer.” Fox v. The Eaton Corp., 615 F.2d 716,
719 (6th Gir. 1979). Five factors hel p determ ne whet her equitable
tolling is appropriate in a given case:

(1) [Whether the plaintiff |acked actual notice of the
filing requirenents; (2) whether the plaintiff |acked
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constructive notice, i.e., his attorney should have

known; (3) the diligence with which the plaintiff pursued

his rights; (4) whether there would be prejudice to the

defendant if the statute were tolled; and (5) the

reasonabl eness of the plaintiff remaining ignorant of his
rights.
Andrews v. Or, 851 F.2d 146, 151 (6th Cir. 1988). Accord Rose V.
Secretary of Labor, 945 F.2d 1331, 1335 (6th G r. 1991) (applying
the test in an ERA case); G aham Hunphreys v. Menphi s Brooks Miuseum
of Art, 209 F.3d 552, 561 (6th Cr. 2000) (applying the test in a
Title VII sex discrimnation case).

Al though the test provides guidance, equitable tolling
decisions ultimtely are nade on a case-by-case basis. Amni v.
Qoerlin College, 259 F.3d 493, 500 (6th Cr. 2001); G aham
Hunmphreys, 209 F.3d at 561. |In many cases, including those cited
by the parties, the key inquiry is whether the plaintiff’s delay in
asserting her rights was reasonable. In all cases, however,
equi table tolling shoul d be granted only when “conpel | i ng equitable
consi derations” so demand. Graham Hunphreys, 209 F.3d at 561.
Accord Amini, 259 F.3d at 500.

In this case, Foster does not allege any lack of actual or
constructive notice of her rights. Accordingly, the inquiries are
whet her Foster’s actions were reasonabl e; whet her Foster diligently
pursued her rights; and whether equitable tolling would prejudice

t he def endant Overnite.

Cenerally, acivil rights statute of limtations begins to run
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when a reasonable plaintiff knew or should have known of the
injury. See, e.g., Shawv. Nashville Gas Co., 2000 U. S. App. LEXI S
33383 (6th Cir. 2000)(applying the rule in a Title VII clainm;
McLaughlin v. Excel Wre and Cabl e, 1986 U.S. App. LEXI S 19444 (6th
Cir. 1986) (applying the rule in an ADEA claim; Hughes .
Vanderbilt Univ., 215 F.3d 543, 547-48 (6th Cr. 2000) (applying
the rule in a 42 U S C § 1983 claim.

To support the reasonabl eness of her delay in filing an EEOC
charge, Foster relies on Brown v. Packagi ng Corp. of Amer., 846 F.
Supp. 592 (MD. Tenn. 1993). In Brown, the female plaintiff
| earned, after the fact, that her supervisor had failed to submt
her name for a pronotion. The supervisor had previously remarked
that the plaintiff was not suitable for the job because of her sex.
The Brown court held that the statute of limtations began to run
when the plaintiff | earned that the supervisor failed to submt her
nane for the pronotion. Brown, 846 F. Supp. at 598.

Foster argues that, according to Brown, the statute of
limtations begins to run when a plaintiff discovers a
discrimnatory notive for an adverse enpl oynent action. Overnite
argues, and this court agrees, that this interpretation is
i naccur at e. Brown nerely stands for the w dely-accepted
proposition that the statute of limtations begins to run when a

plaintiff beconmes aware of an adverse enpl oynment action, i.e., when
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an enployer “nmakes and comunicates a final decision to an
enpl oyee” or when “the enployee is aware or reasonably should be
aware of the enployer’s decision.” EEOC v. United Parcel Service,
249 F. 3d 557, 561-62 (6th Cir. 2001) (citing Del anare State Col | ege
v. Ricks, 449 U S. 250 (1980). See also Black v. Col unbus Public
School s, 211 F. Supp. 2d 975 (S.D. Onio 2002) (holding that, when
plaintiff teacher was notified of a transfer to another school in
spring of 1992 and actually transferred in fall of 1992, the
statute began to run on the date of the transfer notification, not
the date the transfer took effect).

“The proper focus for purposes of determ ning the 300-day
limtations period is on the discrimnatory act itself and when
that act was communicated to the plaintiff.” Amni, 259 F.3d at
500. In Brown, the supervisor’s failure to submt Brown’ s nane for
pronotion was the discrimnatory act. In Foster’s case, Overnite’'s
failure to pronote Foster is the allegedly discrimnatory act.
Under Brown, Foster’s statute of limtations would begin to run
when Foster becane aware that she had not been pronoted. Foster
does not claim she was unaware of Mdkiff's pronotion in July,
1999. She clainms, instead, that she was unaware of Overnite’'s
notive for the pronotion until August, 2000, and that the statute
should start to run on this date.

Brown does not stand for the proposition that a statute of
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limtations is tolled until an enployer’s discrimnatory notive
comes to light. The Sixth Crcuit considered and rejected this
preci se proposition in Amni v. Cberlin College, 259 F.3d 493 (6th
Cr. 2001). In Amni, the plaintiff, an “lranian born Mislim

mal e, applied for a mathematics faculty position at Oberlin
Coll ege. He was not interviewed for the position. On January 12,
1999, he received a letter inform ng himthat the position had been
filled. On Septenber 16, 1999, he discovered that Qberlin had
filled the position with a white male. Amni filed an EECC charge
on Decenber 9, 1999, alleging that berlin had discrimnated
agai nst himon basis of his race, religion, and national origin.
In response to a statute of limtations argunent, the court held
that “the starting date for the 300-day limtations period is when
the plaintiff learns of the enploynment decision itself, not when
the plaintiff learns that the enpl oynent decision may have been
discrimnatorily notivated.” Amni, 259 F.3d at 498-99 (citing
EEOC v. United Parcel Service, 249 F.3d 557 (6th Gr. 2000)). See
also Taylor v. OChio Dept. of Rehab. and Corr., 2001 U S. D st.
LEXIS 24325 (2001) (holding that plaintiff enployee was not
entitled to equitable tolling when, three years after term nation
of her enploynent, her independent investigation revealed facts
indicating that simlarly situated nales and femal es were treated

differently by her former enployer). Accordingly, Foster’s delay
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in pursuing her rights wuntil she learned of a potentia
discrimnatory notive is an unreasonabl e del ay.

In addition, Foster did not diligently pursue her rights after
Mdkiff’s 1999 pronotion. “[A] court should not ‘pernmt an
aggri eved enpl oyee aware of his general rights to sit on those
rights until he leisurely decided to take action.”” Id. at 1319
(internal citations omtted). The test is whether the plaintiff
“despite all due diligence, [was] unable to obtain information
bearing on the existence of [his] claim” Allen v. D ebold, Inc.,
807 F. Supp. 1308, 1316 (N.D. Chio 1992) (quote unattri buted).

The Sixth Crcuit’s position is illustrated by Alen v.
Di ebol d, an ADEA claim Several Diebold enpl oyees over age forty
were notified in fall of 1989 of workforce reductions. Layoffs
began in January, 1990. In Novenber 1990, the |aid-off enployees
| earned that they had been replaced by younger, |ower-paid
enpl oyees. Nevert hel ess, none net with an EEOC representative
until February 1991, and none filed an EECC charge until June,
1991. Allen, 807 F. Supp. at 1310, 1318. The court declined to
grant equitable tolling, holding that, “the plaintiffs, after
acquiring the informati on purportedly necessary for themto | odge
an EEOC conplaint, displayed a remarkable degree of lethargy in
pursuing clainms which should, by the righteous indignation such

clainms oft-tines evoke, cry out for imediate protest.” 1d. at
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13109.

Foster’'s case suffers a simlar weakness. The undi sput ed
facts show that Foster was aware of Mdkiff’s pronotion in July,
1999. Foster also knew at that time that Mdkiff was male, knew
M dkiff had been hired by Overnite nore recently than she, and
believed at the tine that she was nore qualified for the position
because she recently had been instructing Mdkiff in clerical
duties. Foster does not allege that, at any tine, she conplained
about Mdkiff’'s pronmotion to any person at Overnite, sought
Overnite’s reasoning for pronoting Mdkiff, consulted with an
attorney, or attenpted to file any EECC charge before January 12,
2001. In July 1999, Foster had sufficient information about
M dkiff’s pronotion to warrant further inquiry, and she did not
I nquire.

Foster alleges that in August, 2000, Pair’s remark gave her
the first reason she had to believe that Overnite pronoted M dkiff
solely because of his sex. Even if this is accepted as fact,
Foster undoubtedly had sufficient information to pursue an EECC
charge in August 2000. Again, she did not do so. She made no
conplaint at all until January 12, 2001, over four nonths |ater,
when she learned that Mdkiff was being considered for the Road
Di spatcher position. This is not adiligent pursuit of rights. See

Rose, 945 F.2d at 1336 (6th Gr. 1991) (declining to extend
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equitable tolling when plaintiff suspected, but did not act on the
suspicion, that his enployer was retaliating for “whistlebl ow ng”
activity). See also Hart v. J. T. Baker Chem Co., 598 F.2d 829 (3d
Cr. 1979) (declining to extend equitable tollingin Title VIl case
when fenmale plaintiff was hired in January, 1973; discharged in
July 1973; allegedly learned of the enployer’s discrimnatory
notive in Decenber 1973; and failed to file an EECC charge unti
Sept enber 1974).

Finally, Overnite would be prejudiced if equitable tolling is
granted. The statute of l|imtations is designed, in part, to
protect enployers fromvulnerability to ancient clains; tolling a
statute until an enployer’s notive is discovered could subject
enployers to a flood of litigation based on past acts. Amni, 259
F.3d at 502 (citing H Il v. United States Dep’'t of Labor, 65 F.3d
1331, 1337 (6th Cr. 1995)). Accord Taylor, 2001 U.S. Dist. LEXI S
24325. In addition, permtting Foster to take advantage of
equitable tolling woul d deprive Overnite of its fair opportunity to
receive notice of a claimand defend while all evidence is still
fresh. See Fox, 615 F.2d at 720, n8 (discussing policy goals
behind statutes of limtations).

Al'l factors indicate that Foster is not entitled to equitable
tolling. She does not argue inadequate notice of her rights. The

delay in filing her EEOCC cl ai mwas unreasonabl e, and Foster failed
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to diligently pursue her rights in the interim Permtting
equitable tolling wunder these circunstances would prejudice
Overnite’ s defense and underni ne the general policy considerations
favoring application of wequitable tolling in only the nost
conpel I'i ng ci rcunst ances.

C. Scope of EECC Char ge

In Title VI1 litigation, a plaintiff’s clains are “limted to
t he scope of the EECC i nvesti gati on reasonably expected to grow out
of the charge of discrimnation.” Tipler v. E. 1. DuPont DeNenours
and Co., 443 F.3d 125, 131 (6th Cr. 1971). When an allegation is
neither set forth in the EECC charge nor within the scope of the
EEOC s reasonabl e investigation arising fromthat charge, or when
the EEOCC charge is so general that the court cannot identify the
nature of the plaintiff’s allegations, the plaintiff’'s claimis
barred. See Martin v. Federal Express Corp., 1998 U. S. App. LEXI S
13155 (6th Cr. 1998) (disallowing such clains despite an
acknowl edgnent of Title VII's liberal construction). Overnite
argues that this rule should apply to Foster’s case, and the court
agrees. It is not clear that the Road Di spatcher position would
reasonably fall within the EEOCC s investigation of the Operations
Clerk position. In the first place, Mdkiff was never pronoted to
the Road Di spatcher position as suggested by Foster’s EEOC Charge

Information Form and Foster did not challenge Mke Abston’s
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pronotion to the position. In the second place, the decisionmaker
who filled the Road Dispatcher position was not the sane
deci si onmaker who filled the Operations Cerk position. Finally,
and nost conpelling, the Road D spatcher position still stood
vacant when the EECC investigation ended. Although Foster clains
the EECC i nvesti gated the Road Di spatcher position, nothing in the
EECC fil e substantiates this allegation. To the contrary, the EECC
file is marked for closure with a handwitten note dated July 26,
2001. The EECC case | og ends on July 30, 2001. The EEOC issued a
Dismissal and Notice of R ghts on July 30, 2001. The Road
Di spatcher position was not filled until October, 2001. There is
no reasonabl e way an Cctober, 2001 enpl oynent action could be the
subj ect of an investigation that ended in July, 2001. Title VII
requires that an EECC charge be filed “after the all eged unl awf ul
enpl oynent practice occurred.” 42 U.S.C. § 2000e-5(e)(1).
Accordingly, all «clainms associated with the Road Dispatcher
position are dism ssed because they are beyond the scope of the
EEQC char ge.

D. Breach of Contract Oaim

_ Finally, Foster asserts a state | aw breach of contract ari sing
from Overnite’s alleged failure to post open positions in
accordance wth the Overnite Enpl oyee Handbook. Wth all federal
clains now extinguished, the court exercises its discretion to
dismss wthout prejudice this state law claim See 28 U S.C. 8§
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1331; First National Bank of Pul aski v. Curry, 301 F. 3d 456, 467-68
(6th Cr. 2002)(dismssal of state clains, rather than remand, is
t he proper disposition when action was originally filed in federal
court). Accord Vandiver, 925 F.2d at 935 (“The proper recourse
where pendent jurisdiction is not exercised is dismssal of the
state clains without prejudice.”)(citing Roberts v. Cty of Troy,
773 F.2d 720, 726 (6th Cir. 1985)).
CONCLUSI ON

For the above reasons, this court finds that neither the
continuing violations exception or date of discovery doctrine
applies, and that Foster’s claim for failure to pronote her to
Qperations Clerk is tinme-barred by 42 U. S.C. § 2000e-5(e)(1). The
Road Dispatcher pronotion cannot be litigated in this action
because it is beyond the scope of Foster’s EECC charge. Foster’s
Title VII clainms are therefore dismssed with prejudice. In
addi tion, Foster’s breach of contract claimis dismssed wthout
prejudice. Overnite's notion for summary judgnent is granted.

ITIS SO ORDERED this 16th day of January, 2003.

DI ANE K. VESCOVO
UNI TED STATES MAG STRATE JUDGE
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