IN THE UNI TED STATES DI STRI CT COURT
FOR THE WESTERN DI STRI CT OF TENNESSEE
VESTERN DI VI SI ON

FLEET BUSI NESS CREDI T
CORPORATI ON,

Plaintiff/
Count er - Def endant ,

VS. No. 01-02417 MaV
H LL CTY OL COVWANY, | NC.,

Def endant /
Counter-Plaintiff.

N N N N N N N N N N N N N N

H LL CTY OL COWANY, |NC.,

Third-Party Plaintiff,

)
)
)
)
)
VS. )
)
MBW ELECTRI CAL SOLUTI ONS, INC., )

)

)

Third-Party Defendant.

ORDER GRANTI NG | N PART AND DENYI NG | N PART
FLEET BUSI NESS CREDI T CORPORATI ON' S MOTI ON FOR PROTECTI VE ORDER

Before the court is the notion of Fleet Business Credit
Corporation for a protective order, filed Novenber 1, 2002,
claimng attorney-client privilege for docunments it insists were
i nadvertently disclosed to H Il City Gl Conpany. Fl eet asks the
court to conpel Hill Cty to return the docunents and to issue a

protective order preventing H Il City fromutilizing information



contained in the docunents. HIl Gty tinely responded, arguing
that attorney-client privil ege does not even apply to the docunents
I n question, and that, evenif it does, Fleet’s disclosure, whether
I nadvertent or nerely careless, has waived such privilege. The
notion was referred to the United States Magistrate Judge for a
det erm nati on.

BACKGROUND

The underlying facts of this contract dispute are detailed in
this court’s previous orders. See, e.g., Oder Denying Pl.’ s Mt.
for Protective Ord. and Finding Sua Sponte Def.’s Subpoena Duces
Tecum I nvalid, Fleet Business Credit Corp. v. HIl Gty Gl Co.,
Inc., Gvil Case No. 01-2417 (WD. Tenn., July 26, 2001). The
following allegations are relevant to this notion.

HIll Cty contracted with Entergy Systens and Service (now
called “ESI”) for lighting services at various properties owned by
HIl Cty. ESI agreed to provide, install, and maintain the
lighting, and, inreturn, H Il Cty agreed to make nonthly paynents
to ESI for the service. ESI assigned to Fleet its right to receive
HIll Gty s nonthly paynents. ESI subsequently filed for Chapter
11 bankruptcy reorgani zation. For sone tine, Fleet perforned the
lighting services for H Il City and accepted Hill Gty s paynents.
Fl eet then delegated its performance to a third party, MW

Electrical Solutions (“MBW). \Wen H Il Cty refused to accept



MBW s performance and refused to nake further paynents to Fl eet,
this litigation ensued.

D scovery commenced, and, in the course of a massive docunent
production, Fleet <clains, its counsel, through an outside
litigation support provider, inadvertently produced to Hill Cty’'s
counsel nine docunents totaling about thirty pages. As to these
ni ne docunents, Fleet asserts attorney-client privilege, demands
their return, and seeks to prevent H Il Gty fromutilizing the
i nformati on they contain.

ANALYSI S
Federal jurisdiction of this breach of contract and unjust

enrichment case is based on diversity. In diversity cases, where

state | aw provi des the “rul e of decision,” state | aw governs i ssues
of privilege. Fep. R Ewip. 501. See also Erie Ry. Co. .
Tonmpkins, 304 U S. 64 (1938). Although the parties have not
expressly indicated which state’s law applies, it appears that
Tennessee law wi || govern based on the choice of |aw clause in the
contracts at issue. Tennessee |aw therefore also controls the
privilege analysis. A Tennessee court, however, may rely upon
federal comon lawinits analysis, see, e.g., Loveall v. Amrerican
Honda Mtor Co., 694 S . W2d 937, 939 (Tenn. C. App. 1985)
(anal ogi zi ng Tennessee Rul e 26. 03 to Federal Rule 23(c) and | ooki ng

to interpretations of the federal rule), and, in the absence of



applicable Tennessee |law, a federal court sitting in a diversity
case nust “fashion a rule of decision that the Tennessee Suprene
Court would nost I|ikely adopt.” Royal Surplus Lines Ins. wv.
Sof anor Danek Group, Inc., 190 F.R D. 463, 484 (WD. Tenn. 1998).

The pivotal issues as to each docunment in this case are
whet her the document is privileged in the first place and, if so,
whet her Fl eet’s inadvertent disclosure waived the privil ege.

The attorney-client privilege in Tennessee has been codified
as foll ows:

No attorney, solicitor or counselor shall be permtted,

in giving testinony against a client, or person who

consulted the attorney, solicitor or counsel or

prof essional ly, to di scl ose any conmuni cati on nmade to t he

attorney, solicitor or counselor as such by such person,

during t he pendency of the suit, before or afterwards, to

t he person's injury.
Tenn. Code Ann. 8§ 23-3-105 (1994). This statute is an enbodi nent
of the common | aw principles of the privilege. See 21 Tenn. Juris.
Privileged Communications 8 3. The Tennessee Suprene Court has
hel d the privil ege “excludes all communications, and all facts that
come to the attorney in the confidence of the relationship.”
Johnson v. Patterson, 81 Tenn. 626, 649 (1884). The requirenents
for the privilege to apply are:

(1) the asserted holder of the privilege is or sought to

becone a client; (2) the person to whomthe conmuni cati on

was nmade (a) is a nenber of the bar of a court, or his

subordi nate and (b) in connectionwith this comunication

is acting as a lawer; (3) the communication relates to
a fact of which the attorney was inforned (a) by his
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client (b) without the presence of strangers (c) for the

pur pose of securing primarily either (i) an opinion on

law or (ii) legal services or (iii) assistance in sone

| egal proceeding, and not (d) for the purpose of

commtting a crime or tort; and (4) the privilege has

been (a) clainmed and (b) not waived by the client.

Hunpreys, Hucheson & Moseley v. Donovan, 568 F. Supp. 161, 175
(MD. TN. 1983)(construing the Tennessee statute).

A party seeking a protective order under Rule 26(c) nust give
“speci fic exanples of harm and not nere conclusory allegations.”
Loveal |, 694 S.W2d at 939. In addition, under both Tennessee and
federal discovery rules, the party asserting a privil ege nust “nmake
the claim expressly and describe . . . things not produced or
di scl osed in a manner sufficient to assess the applicability of the
privilege protection.” Tenn. R Cv. Pro. 26.02(5); Fep. R Cv. Pro.
26(b) (5). The burden is on the person claimng attorney-client
privilege to establish the existence of the privilege. Us v.
Dakota, 197 F.3d 821, 825 (6th Cr. 2002) (applying federal conmon
law). The present situation is somewhat unique in that H Il Gty
has had t he opportunity toreviewin full the docunents in question
and is not limted to Fleet’'s description of the docunent in
assessing the applicability of the attorney-client privilege.

“The attorney-client privilege is not absolute, nor does it
cover all communi cations between a client and his or her attorney.”

Boyd v. Condata Network, Inc., 2002 W. 772803, *4 (Tenn. Ct. App.

2002) . For the attorney-client privilege to apply, the
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comuni cation nust have been nmade in the confidence of the
attorney-client relationship. Bryan v. State, 848 S.W2d 72, 80
(Tenn. Crim App. 1992). In other words, the client nust have
intended that the communication remain confidential, Bryan v.
State, 848 S.W2d 72, 80 (Tenn. Cim App. 1992); Hazl ett v.
Bryant, 192 Tenn. 251, 258-59 (Tenn. 1951), and the communi cation
must “involve the subject matter of the representation,” Boyd v.
Condata Network, Inc., 2002 W. 772803, *4 (Tenn. C. App. 2002)
(citing Smth County Educ. Ass’'n v. Anderson, 676 S.W 2d 328, 333
(Tenn. 1984)); Bryan, 848 S.W2d at 80.

The scope of the privilege includes all client comrunications
tothe attorney. Smth County Educ. Ass’n v. Anderson, 676 S.W 2d
328, 333 (Tenn. 1984). Attorney communications to the client are
al so protected, but only to the extent that they are “specifically
based wupon a client’'s confidential communication or would
otherwise, if disclosed, directly or indirectly reveal the
substance or tenor of a confidential comunication.” Bryan, 848
S.W2d at 80.

The attorney-client privilege “belongs to the client” and
only the client may waive it. Smth County, 676 S.W 2d at 333.
The attorney-client privilege nay be waived by the client by
voluntarily disclosing confidential information to, or discussing

it inthe presence of, third parties, Smth County, 676 S.W 2d at



333 (citing Hazlett v. Bryant, 192 Tenn. 251, 257 (Tenn. 1951)),
and/ or by publishing the information to the public, Hazlett, 192
Tenn. at 259.

To determine if a privilege is waived by inadvertent
di scl osure of docunents, the najority of federal courts generally
apply a bal ancing test on a case-by-case basis.' Briggs & Stratton
Corp. v. Concrete Sales and Services, 176 F.R D. 695, 699 (MD. Ga.
1997). The factors to consider include: (1) the reasonabl eness of
the precautions taken to prevent inadvertent disclosure; (2) the
time taken to rectify the error, (3) the scope of the production;
(4) the extent of the disclosure, and (5) overriding issues of
fairness. In re Copper Market Anti-trust Litigation, 200 F.R D
213, 222 (S.D.N.Y. 2001).

Here, Fleet took the necessary precautions to ensure that
privileged docunents were not produced. This was a production of
a large volune of docunents, over 16,000 pages. Screening
mechani snms were established by Fleet. Fleet’s team of three
attorneys and one paralegal reviewed each docunent, isolated
responsive, privileged docunents, and tagged the remaining

docunents with pre-printed tabs indicating they were to be copi ed.

! Neither side has cited any Tennessee cases dealing with
I nadvertent production of docunents and wai ver of the attorney-
client privilege. The court therefore |ooks to federal |aw for
gui dance.



An outside copy and production service was retained to nmake the
copi es and nunber the docunents. The copy service made two sets of
copi es of the unprotected docunents and delivered one set directly
to HIl Gty s counsel in June of 2002, with Fleet’s permssion
wi thout further review by Fleet’s counsel. Wen Fleet’s counsel
di scovered the unintended production of privileged docunents in
| ate Septenber of 2002, Fleet noved quickly, wthin days, to
rectify the situation. Only 30 pages of the 16,000 pages of
docunent s produced are at issue, arelatively small, but acceptable
margin of error. After considering the precautions taken, the
margin of error, and the quick action by Fleet, the court finds
that the inadvertent production of docunents clainmed to be
privileged does not anmount to wai ver of the privilege.

The only remaining issue then is whether the docunents at
Issue are in fact privileged, and this nust be determned by a
docunent - by- docunent anal ysi s. 2

A Docunent No. 1: FBCC/Hi Il City Doc. No. 002706-2714

Fl eet describes this docunent as a nine-page nenorandum to
Fleet from Sachnoff & Waver, Ltd. dated July 9, 1999
[which] reviews the relationship between Fleet and Entergy and

outlines a strategy for the newy-filed Entergy bankruptcy case.”

2 The court declines an in camera inspection and finds

information in briefs sufficient to nake a deci si on.
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(Mem in Supp. of Fleet Business Credit, LLC s Mdt. for Protective
Od. at 5.) Richard Snolev, an attorney at the law firm of
Sachnoff and Waver, Ltd., sent the nenorandum to Fl eet. (rd.)
Snmol ev served as Fl eet’ s outside counsel on nmatters related to the
Fl eet-ESI rel ationshi p. Fleet asserts the attorney-client
privilege to this docunment and alleges that disclosure of this
docunment wll harm Fleet because *“H Il Cty undoubtedly wll
attenpt to use [it] as a basis for seeking to conpel production of
ot her privileged docunents.” (ld. at 9.) H Il Cty argues that
the docunent is not privileged because there is no evidence that
Fl eet “sought |egal rather than business advice” and no evidence
t hat the docunent “originated in confidence.” (H Il Cty Gl Co.’s
Mem in Supp. of Its Resp. to Fleet Business Credit Corp.’s Mot.
for Protective Od. at 5.) Hill Cty concedes that the docunent
may be privileged nevertheless. (lId. at 2.)

This docunment is protected by the attorney-client privilege.
Snol ev’'s firmadvised Fleet in the Fleet/Entergy rel ationship, and
this documnent involves the subject matt er of Snol ev’ s
representation of Fleet. Hill Gty acknow edges that the docunent
di scusses possi ble custoner damages and the effect of Entergy’s
bankruptcy on Fleet’s contracts. (HII Gty Gl Co.’s Mem in
Supp. of Its Resp. to Fleet Business Credit Corp.’s Mt. for

Protective Ord. at 7.) Wile the description of the docunent does



not explicitly state that Fl eet sought | egal advice, it isinplicit
in the description that |legal advice in ternms of a strategy for
dealing with the Entergy bankruptcy was provi ded presumably at the
client’s request; a corporation would generally not retain outside
| egal counsel to advise it on bankruptcy nmatters as part of its
nor mal busi ness operations. In addition, the docunent was clearly
i ntended to be confidential as evidenced by the notation “Attorney-
Client Privilege/ Wrk Product” at the top of the nenorandum (Mem
in Supp. of Fleet Business Credit, LLC s Mt. for Protective Od.
at 5.)

The pre-litigation dissem nation by Debby Poling of MBW to
Fl eet’ s custoners of another letter from Snolev to Ray Ratleff at
Fl eet, dated Novenber 3, 1999, does not waive the privilege as to
all comunications from Snolev to Fleet concerning Entergy’s
bankruptcy. The Novenber 3, 1999, letter was specifically intended
to provide “advice on how to respond to custoners who had Master
Servi ce Agreenents or Lighting Suppl enental Service Contracts with
ESI that have been assigned to Fleet Business Credit Corporation
(FBCC) and who now assert that the contracts are in default or can
be term nated due to ESI's bankrupcy.” \Wile sonme of the sane
i ssues were addressed by Snolev in both conmunications to Fleet,
Snol ev and Fl eet both intended the information in the Novenber 3,

1999, to be revealed to third parties. The pre-litigation
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di scl osure of Snolev’'s Novenber 3, 1999 letter only waives the
privilege as to that docunent, not for all conmunications on the
same subject. See In re Kidder Peabody Securities Litigation, 168
F.R D. 459, 469 (S.D.N. Y. 1996).

Fleet’s notion for a protective order as to Docunent No. 1 is
gr ant ed.

B. Document No. 2: FBCC/H Il Cty Doc. No.004963

Fl eet describes the second docunent at issue as a “one-page
fax transm ssion sheet fromJeff Mhalik of Fleet to Ri chard Snol ev

ask[ing] M. Snolev to review and comment on anot her docunent
that is not attached.” (Mem in Supp. of Fleet Business Credit,
LLCs Mot. for Protective Od. at 6.) Jeff Mhalik was or is a
vice-president at Fleet, and, as previously stated, Snolev was
Fl eet’ s outsi de counsel.

As to this docunent, Fleet has failed to satisfy the court
that the attorney-client privilege applies. Fl eet has not
expl ai ned whet her the one-page facsim | e communi cated any facts to
Snol ev for the purpose of obtaining | egal advice, nor that the one-
page fax was i ntended to be confidential. Bryan, 848 S.W2d at 80.
Thi s one-page facsimle could nerely be a cover sheet transmtting
anot her docunment. Cover letters that do not disclose privileged
matters are not protected by the attorney-client privilege. Foseco

International Limted v. Fireline, Inc. 546 F. Supp. 22, 24 (N.D
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Chio 1982). Because Fleet has failed to carry its burden of
establishing the existence of the attorney-client privilege as to
this docunent, Fleet’s notion for a protective order governing
Docunment No. 2 is denied.

C. Docunment No. 3: FBCCO/Hi Il City Doc. No. 012156-12160

The third docunent at issue is a “five-page fax transm ssion
sheet from Jeffrey W Bell, an in-house attorney at Fleet, to
Ri chard Snol ev, dated August 12, 1998, transmtting a proposed
letter draft that they had discussed.” (1d.) Unlike the previous
docunent, which appears to be nerely a one-page cover letter, this
is a five-page communi cation between two attorneys: Fleet's in-
house counsel and Fl eet’s outside counsel. It is highly unlikely
that a five-page transmssion is nerely a cover sheet. The draft
letter, which the court interprets to be part of the five-page
facsimle, follows or confirns a previous discussion. The letter
and di scussion both concern Fleet’s relationship with Entergy.
There is no indication that anyone else received this
communi cation. From the brief description, the court infers the
pur pose of the communication was to receive |egal advice on the
draft letter. This docunent is protected by the attorney-client
privilege, and Fleet’s notion for a protective order for Docunent

No. 3 is granted.
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D. Docunent No. 4: FBCCOHi Il Gty Doc. No. 021614-12620

Fl eet describes this docunent as a “seven-page, Septenber 29,
1998 fax transmission from M. Snmolev to M. Bell of a draft
docunent containing hand-witten notes of M. Snolev.” (Mem in
Supp. of Fleet Business Credit, LLC s Mot. for Protective Ord. at
6.) According to Fleet, this docunment includes Snolev’ hand-
witten comments to a draft of an agreenent between Fleet and
Entergy.” (1d. at 7.)

Hll Gty argues that Docunent No. 4 is not protected by the
attorney-client privilege because the handwiting is Bell’s, not
Smwolev's. (HIlI Gty Gl Co.’s Mem in Supp. of its Resp. to Fleet
Busi ness Credit Corp.’s Mdt. for Protective Ord. at 9.) The court
fails to see the relevance of this argunent inasnuch as both Bel
and Snol ev are attorneys. The pertinent issue is not who wote on
the docunent, but rather who was involved in the information
exchange, when, and why. See Royal Surplus, 190 F.R D. at 493
(enmphasi zing the critical factors of “who” and “when”). The
docunent invol ves the subject matter of Snolev's representation of
Fl eet ; Smolev’'s firm advised Fleet in the Fleet/Entergy
rel ati onshi p; and the annotated docunent is an agreenment between
Fleet and Entergy. Intent of confidentiality can be inferred from
the identities of the sender and recipient: the docunent was

exchanged between in-house counsel for Fleet and outside counsel
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for Fleet. This conmunication is protected by the attorney-client
privilege,® and Fleet’s notion for a protective order for Docunent
No. 4 is granted.

E. Docunent Nos. 5, 6, 7, and 8: FBCC/H Il Cty Doc.
Nos. 014599-14600, 014609, 014628-14629, and 014802

Fleet identifies Document No. 5 as a “chain of emai
comuni cations transmtted on August 15, 2000 from Mark Hol nes (a
Fleet vice president) to Stuart Schwartz (a Fleet vice president)
and M. Bell, concerning questions raised by Fleet’s outside
attorneys regarding apparent errors in docunentation related to
Fleet’s relationship with Entergy. The August 15, 2002 e-mails
cont ai ned in the chain are all to and from Fleet
personnel /attorneys.” (Mem in Supp. of Fleet Business Credit,
LLC s Mot. for Protective Ord. at 6.) Docunment Nos. 6, 7, and 8
contain all or part of the same communication. (ld.) As stated
previously, Bell was an in-house attorney with Fl eet.

Hll Cty disagrees with Fleet’s description of the docunents.
Hll Cty insists that the e-mail originated with Madel ei ne Areguin
of Fleet and was sent to TomMcd inch of Fleet, who then forwarded
it to Mark Hol nes, who then forwarded it to Jeff Bell, who then

replied to Mark Hol nes regardi ng i ssues on vari ous docunents. Hil

% It appears, fromthe nature of this docunent, that a
protective order mght also be justified on the basis of work
product. Because Fleet did not argue that doctrine in its
notion, however, its applicability is not anal yzed here.
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City argues that the docunents are not privileged as attorney-
client communicati ons because Fl eet has adduced no evidence that
t he conmuni cati on was made for purposes of securing |egal advice.

Fleet has failed to carry its burden of proving the el enents
necessary to cloak these communications with the attorney-client
privilege. Fleet has not provided a basis for its assertion that
Bel | ' s advi ce was bei ng sought. “[S]inply copyi ng corporate counsel
on conmmuni cations will not automatically cloak the docunment with
privilege. There nust be sone explanation as to how the
comruni cati on was for the purpose of securing | egal advice.” Royal
Surplus, 190 F.R D. at 477. Further, inlight of the fact that the
e-mail circulated anong Fleet personnel, it is inpossible to
di scern whet her the Fl eet e-nail aut hors expected t he comruni cati on
to remain confidential. Accordingly, Fleet’s notion for a
protective order governi ng Docunent Nos. 5, 6, 7, and 8 i s deni ed.

F. Docunment No. 9: FBCC/H Il Cty Doc. No. 014802

Fleet identifies this |ast docunent as a one-page interna
Fl eet e-mail comunication dated March 13, 2000, concerning M.
Bell's comments on a draft agreenent. (Mem in Supp. of Fleet
Business Credit, LLCs Mt. for Protective Od. at 6.) Fl eet
asserts that Bell sent the e-nmail to Mke Holnes, a Fleet vice-
presi dent, concerning Bell’s revision of an agreenent i n accordance

wi th Hol mes’ conments. (ld. at 7.)
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H Il Cty disputes the description of this docunent as well.
Hll Gty agrees that Bell authored the e-mail, but points out that
the e-mail does not indicate that Holnes was the only origina
recipient. Holnes repliedto the e-mail and included M. Schwartz,
M. Duerr, M. Mhalik and M. Bell in his reply.

HIll Cty first argues that Fleet has adduced no evidence
showing the e-mail was nade for the purpose of providing |ega
advice. (HIlI Gty Ol Co.’s Mem in Supp. of its Resp. to Fleet
Busi ness Credit Corp.’s Mot. for Protective Ord. at 11.) Fleet
City, however, explains that the purpose of the e-mail was to
communi cate changes to an agreenent in accordance w th Hol nmes’
comments. A corporate attorney’s contract revisions, made at the
behest of a corporate enpl oyee, are the subject matter of corporate
counsel’s representation and are privileged. Schneider v. Troxel
Mg. Co., 1988 Tenn. App. LEXIS 797, *14 (Tenn. Ct. App. 1988)
(citing Upjohn Co. v. United States, 449 U.S. 383 (1981)). The
pur pose of the e-mail is self-evident, particularly in light of the
fact that H Il Cty has read the entire e-mail, and no other
evi dence is necessary to establish its purpose.

The test of whether an attorney’s communication to the client
is protected is whether the comrunication, if disclosed, would
directly or indirectly reveal the substance or tenor of a

confidential communication. Bryan, 848 S. W 2d at 80. Her e, based
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on Fleet’'s explanation of the purpose of the e-mail’s subject
matter, it appears fromthe description that Bell wote the e-nail
in furtherance of his duties as Fleet’s in-house counsel and
di sclosure would reveal Hol mes’ communi cations to Bell.
Accordingly, it is privileged.

Wth regard to whether including other recipients on the e-
mail in addition to Bell waived the privilege, only Fl eet enpl oyees
were reci pients: M. Holnmes, a Fleet vice-president; M. Schwartz,
a Fleet vice-president; M. Mhalik, a Fleet vice-president; and
M. Duerr, a Fleet enployee. The attorney-client privilege extends
t o conmuni cati ons bet ween and anong i nsi ders who are di scussing t he
|l egal nmatter for which they sought |[|egal advice. See Royal
Surplus, 190 F.RD. at 497 (applying Tennessee law to find
privilege for a comunication between two insiders of separate
corporations “regarding plans to di scuss strategy” with one of the
corporations’ in-house counsel). The Suprene Court nmade clear in
Upjohn Co. v. United States, 449 U S. 383 (1981), that
comuni cations in the corporate context between an attorney and t he
corporations’ enployees were privileged when the comrunications
concerned matters within the scope of the enployee s duties and
were needed to supply a basis for legal advice relating to the
subject matter of the comunication. Wile Fleet has not adduced

any evidence of the roles of the other recepients of the e-nmail
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the court notes that Schwartz, Mhalik, and Durr are listed on
Fleet’s privilege | og as authors of other communi cations to which
Fl eet has asserted the attorney-client privilege. (Mem in Supp.
of Fleet Business Credit, LLCs Mt. for Protective Od., Ex. 1,
Landis Aff., Ex. A)

HIll City s argunment that nobody can identify all of the
ultimate email recipients is without nerit. The sane may be said
of any communi cation. Mere speculation that a client m ght have
forwarded a privileged e-nail to an outsider is not enough to
create a waiver. Thus, Fleet’s notion for a protective order for
Docunent No. 9 is granted.

CONCLUSI ON

In summary, Fleet’s assertion of attorney-client privilege is
upheld for Docunent Nos. 1, 3, 4, and 9. Fleet’s notion for a
protective order is granted as to these docunents. Hill Cty is
instructed to return these docunents to Fleet within ten (10) days
of this order. HilIl City is further instructed to make no use of
the information these docunents contain.

Fl eet’ s assertion of attorney-client privilegeis insufficient
for Docurments 2, 5 6, 7, and 8, and, as to these docunents
Fleet’s notion for a protective order is denied.

ITIS SO ORDERED this 5th day of Decenber, 2002.

DI ANE K. VESCOVO
UNI TED STATES MAGQ STRATE JUDGE
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