IN THE UNI TED STATES DI STRI CT COURT
FOR THE WESTERN DI STRI CT OF TENNESSEE
WESTERN DI VI SI ON

UNI TED STATES OF AMERI CA
Pl aintiff,
VS. No. 02-20188-G

M CHAEL LEE BAI LEY and
ANTONI O FI TZGERALD JOHNSON
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Def endant s.

REPORT AND RECOMVENDATI ON ON
DEFENDANT ANTONI O JOHNSON S MOTI ON TO SUPPRESS

Antoni o Johnson was indicted in connection with an arned
robbery that occurred on or about August 3, 2000 at the Brighton
Bank, 1940 Madi son Avenue, Menphis, Tennessee. Johnson i s charged
wi th one count of bank robbery, in violation of 18 U S.C. § 2113
(a)-(b), and one count of using a firearmin relation to a crine of
violence, in violation of 18 U S.C. 8924(c). Johnson seeks to
suppress itens retrieved by police officers from a car he was
driving, as well as statenments nmade during a custodia
interrogation at Menphis’s 201 Popul ar Avenue police station. As
a basis for his notion to suppress, Johnson argues that the
evi dence was sei zed pursuant to an unlawful traffic stop and search
in violation of the Fourth Amendnent. He also argues that

statenents to the police were the result of an unlawful custodi al



I nterrogation. Johnson’s notion to suppress was referred to the
United States Magistrate Judge for an evidentiary hearing and
report and reconmendati on pursuant to 28 U.S.C. § 636(b)(1)(B) and
(0.

At an evidentiary hearing on Novenber 4, 2002, the governnent
call ed one witness, Detective Joseph Everson, of the Shel by County
Sheriff’s Departnent and Federal Bureau of Investigation's Safe
Streets Task Force. The defense presented no testinony. For the
reasons that follow, this court recommends that Johnson’s notion be
deni ed.

PROPOSED FI NDI NGS OF FACT

Det ecti ve Joseph Everson investigated three Menphi s area bank
r obberi es bet ween February 2000 and July 2001. All three robberies
shared a comon thene: W tnesses consistently described the
perpetrators as (1) a black nale dressed as a wonan weari ng a bob-
cut wg, and (2) a black nale nore heavily-built and approxi mately
six feet tall. The first robbery occurred on February 9, 2000, at
the Union Planters’ Bank; the second occurred on August 3 or 9,
2000, at Brighton Bank; and the third occurred on June 5, 2001, at
the First South Credit Union. 1In the course of the investigation,
as outlined below, defendants M chael Bailey and Antoni o Johnson
energed as prinmary suspects.

In February 2000, Detective Everson obtained security



phot ographs from the Union Planters robbery which showed the two
suspects fromthat robbery: one dressed as a woman w th bob-cut
black hair and the other as a larger black male. (Ex. 1.)
Detective Everson later obtained security photographs from the
Bri ghton Bank robbery which showed the two suspects entering a
vehicle. One was dressed as a woman wi th bob-cut black hair. (Ex.
2.) Detective Everson showed t hese photographs to witnesses to the
First South robbery. There were no security photographs fromthe
First South robbery. The witnesses said that the First South
robbery suspects nmatched the appearance of the suspects fromthe
other two robberies.' Detective Everson then arranged to have the
r obberi es and phot ographs featured on the | ocal television s June
20, 2001 segnent of “Md-South’s Mst Wanted.”

Shortly after the “Mst Wanted” program aired, an anonynous
tipster called Menphis Crine Stoppers. The tipster identified the
perpetrator in femal e clothing as M chael Bailey and identified the
second perpetrator only as “T.” (Ex. 9.) The tipster agreed to
nmeet in person with Detective Everson and Speci al Agent Carter. At
that neeting, the tipster, who remains anonynous, told officers
that Bailey had nerve damage in his | eft hand which prevented him

frombending his fingers on his left hand. Wen the officers |later

! In this robbery, a third suspect was al so reported: a
mal e, “shorter and fatter” than the other two.
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vi ewed bank security videos, they saw that one of the perpetrators
had |imted novenent of the fingers on his left hand. The tipster
also told the officers that Baily and “T" were ganbling buddies.
The tipster said that “T" drove a red Beretta and gave the
Beretta' s tag nunber to the officers.

Det ective Everson searched traffic and parking violations for
the Beretta tag nunber. The Beretta was not regi stered to Johnson
but Everson found that a traffic ticket had been i ssued to Johnson
while he was driving the Beretta. Oficers returned to the tipster
and presented a photograph of Johnson, as well as security
phot ographs from the bank robberies. The tipster identified
Johnson as Bailey's friend “T” and identified the two phot ographed
suspects as Bail ey and Johnson.

Around the sane tinme, a security guard fromthe Hanpton |nn
called law enforcenment officers to report suspicious activity
associated with a “dark-col ored Lum na-type” vehicle. The guard
reported that the Lumina had a drive-out tag? in the right-hand
back wi ndshield. He had observed a person in the Lum na dunp a bag
in the Hanpton Inn dunpster. Oficers retrieved the bag and
di scovered a bob-cut wi g, gloves, and nedical scrubs. O ficers

al so obtained a video still of the vehicle. (Ex. 3.)

2 A “drive-out tag,” Detective Everson testified, is a
tenporary tag i ssued by an autonobil e deal er
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On June 26 or 27, 2001, Detective Everson began an
I nvestigation and surveillance on Johnson and Bailey. The
i nvestigation revealed that both Johnson and Bailey’'s drivers’
| i censes had been revoked. O ficers photographed the red Beretta
at Johnson’s workpl ace. Oficers also photographed Bail ey
entering, exiting, and driving a blue Lunmina with a drive-out tag
inits back windshield. (Ex. 5.) Oficers showed photographs of
the blue Lumna to the Hanpton Inn security guard who confirned
that it appeared to be the sanme vehicle he had seen. Oficers
showed a phot ograph of Johnson, displayed in a six-man phot ographic
array, to Brighton Bank teller Emly Jerles. (Ex. 4.) Jerles was
“70% sure” that Johnson was the nman who robbed her at Brighton
Bank. Id.

On June 28, 2001, Lieutenants Good and CGol den saw Bail ey and
Johnson driving together in the red Beretta. They notified
Det ective Everson by radio. Detective Everson advised them that
nei t her Johnson nor Bailey had a valid driver’s |icense and to pul
over the Beretta. The officers did so. Lieutenant Gol den searched
the Beretta and found a .357 Ruger revolver in the passenger cab;
marijuana i n the passenger cab; and gl oves, a ski mask, and several
pairs of sunglasses in the Beretta's trunk. Defendant Johnson was
arrested for driving without a license; narcotics possession; and

suspect ed robbery. Lieutenant Terry Cochran advi sed Johnson of his
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M randa rights on the scene and asked several short questions about
t he evidence reveal ed in the search. Johnson adnitted ownership of
the gun. Bailey was al so arrested, and the Beretta was towed to the
police inmpound area.

O ficers transported Johnson to the police station at 201
Popl ar Avenue, where he was held for questioning. Bef ore
guestioni ng, Detective Everson conpleted an Advice of Ri ghts form
and Johnson signed it. (Ex. 6.) At no time, during arrest or
during questioning, did Johnson request an attorney. The
guestioning lasted about fifteen m nutes. Johnson admtted his
relationship with Bailey but repeatedly denied any involvenent in
the Brighton Bank or other bank robberies. (Ex. 7.)

After reviewing all the testinony and exhibits, pleadings,
chargi ng docunents, and argunent of counsel, this court submts
that Detective Everson’s testinony is credible inits entirety and
shoul d be accepted as fact.

PROPOSED CONCLUSI ONS OF LAW

Johnson now challenges the circunmstances surrounding his
arrest and subsequent questioning. He seeks to suppress evidence
found in the Beretta and all statenents given to officers. H s
notion raises two issues: (1) whether officers had probabl e cause
to stop and search the Beretta, and (2) whether the statenents he

made at 201 Popl ar Avenue were the result of an unlawful custodi al
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I nterrogation.

A Lawf ul ness of the Autonobile Stop and Search

Because the initial stop, the search of the Beretta, and the
seizure of evidence were all perforned wthout a warrant, the
government bears the burden of proving that they were | awful under
the Fourth Anmendment. 5 WAYNE R LAFAVE, SEARCH AND SElI ZURE 8§
11.2(b) (3d ed. 1996). Each of the governnment’s acts nust be
consi dered separately. United States v. Bentley, 29 F.3d 1073,

1075 (6th Cir. 1994). CGeneral ly, “[s]topping an autonobile and

detaining its occupants constitute a ‘seizure’ within the neaning

of” the Fourth Amendnent. Del aware v. Prouse, 440 U.S. 648, 653

(1979). The Fourth Amendnent al so prohi bits warrantl ess searches,

unl ess an exception to the warrant requirenent applies. U S. ConsT.
amend. 1V, United States v. Roarke, 36 F.3d 14, 17 (6th Gr.
1994) (quoting Katz v. United States, 389 U S. 347, 357 (1967)).

The governnment argues that the stop and search were valid
under three separate grounds: the autonobile exception to the
warrant requirenent, probable cause to believe a traffic violation
had occurred, and an inventory search. This court concl udes that
all three are valid grounds for the stop and search under these
ci rcunst ances.

The Fourth Amendnent exenpts police fromobtaining a warrant



to search an autonobile when they have probable cause to believe
the autonmobile contains contraband or evidence of crimnal
activity. United States v. Ross, 456 U S. 798, 805 (1982)(quoting
Carroll v. United States, 267 U. S. 132, 149 (1923)). Simlarly, a
warrant | ess sei zure of a person nust be grounded i n probabl e cause.
See United States v. Fountain, 2 F.3d 656, 661 (1993). *“Probable
cause is defined as ‘reasonable grounds for belief, supported by
| ess than prima facie proof but nore than nere suspicion.’”” United
States v. Ferguson, 8 F.3d 385, 392 (6th Cr. 1993), cert. denied
513 U. S. 828 (1994) (quoting United States v. Bennett, 905 F. 2d 931,
934 (6th Cir. 1990)).

Here, Detective Everson and other officers had conducted an
extensi ve investigation of Johnson’s possible connection with the
Bri ghton Bank robbery. From interviewwng the Crine Stoppers
tipster, officers learned the identity of Bailey, that the other
robber was known as “T” and drove a red Beretta, and that Johnson
and Bail ey were friends. Fromthe officers’ own investigations and
surveillance, they learned that Johnson had been driving the red
Beretta and that Bailey drove a blue Lum na. From the security
guard’s report at the Hanpton Inn, people driving a dark Lun na-
type vehicle were seen dunpi ng a bob-cut w g that numerous robbery
wi t nesses had described. A Brighton Bank teller identified Johnson

I n a photographic array and said she was “70%sure” that he was one
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of the Brighton Bank robbers. The tipster identified Johnson as
“T.” Detective Everson’s own observation was that Johnson’s
pi cture matched the surveill ance phot ograph of one of the Brighton
Bank and Union Planters robbers. In addition, an officer may rely
on a task force’s cunul ati ve knowl edge and on a superior officer’s
know edge in making his own probable cause determnation. See
United States v. Wods, 544 F. 2d 242, 259-60 (6th Gr. 1975), cert.
denied 430 U. S. 969 (1977), reh’g denied 431 U. S. 960 (1977).

At the evidentiary hearing, the defense pointed out that none
of the itenms retrieved from Johnson’'s Beretta were clearly
connected with the Brighton Bank robbery. The defense also
suggested that the Crine Stoppers tipster was not a credi bl e source
because of prior crimnal history. Neverthel ess, this court
submts that the arresting officers had probable cause to believe
t hat Johnson and Bail ey had commtted the crine of bank robbery and
to arrest themand that the arresting officers had probabl e cause
to believe evidence of the crinme could be found in the Beretta that
Johnson was driving and in which Bailey was a passenger. 1In
addition, the search of the vehicle was | awful as a search inci dent
to the arrest. Accordingly, this court submts that both the
seizure and the search are | awmful under the Fourth Anmendnent.

A traffic stop is reasonable under the Fourth Amendnent if

officers have probable cause to believe a traffic wviolation



occurred, “and it is irrelevant what else the officer knew or
suspected about the traffic violator at the tinme of the stop.”
Ferguson, 8 F.3d at 391. Here, too, officers may rely on a
superior officer’s know edge when making their determi nation of
probabl e cause. See Wods, 544 F.2d at 259-60. Because Detective
Everson inforned the officers, via radio, that neither person in
the Beretta had a valid driver’'s license, this court submts that
the officers had probable cause to stop the Beretta for a traffic
vi ol ati on.

An inventory search exception to the warrant requirenent
ari ses when | aw enforcenent officers search a legitimtely seized
vehicle, including its trunk, 1in accordance wth official
procedure. United States v. Hurst, 228 F.3d 751, 758 (6th Cr
2000); United States v. Lunpkin, 159 F.3d 983, 986-87 (6th Gr.
1998). Here, the officers had been advised that neither of the
Beretta's occupants had a valid driver’s |icense. The officers
searching the Beretta had no reason to believe any third party
woul d appear who could legally drive the autonobile. The officers
t herefore had grounds to i npound the car and i nventory the contents
of the car before inpounding it. In fact, the Beretta was
subsequently towed to a police inpound area. Accordingly, this
court submits that the search of the Beretta falls into the

I nventory search warrant exception for a legally seized vehicle.
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B. Lawf ul ness of Custodi al |Interrogation

The Constitution’s Fifth Amendnent privilege against self-
incrimnation prohibits the introduction of statenments made during
custodial interrogations unless the defendant was advised of his
constitutional rights and subsequently waived them M randa v.
Arizona, 384 U S. 436 (1966). The parties do not dispute that
Johnson was in custody at 201 Popl ar Avenue: he had been formally
arrested and he was restrained in a roomin the police station. See
California v. Beheler, 463 U S. 1121, 1125 (1983)(noting that
““Tt]he ultimate inquiry is sinply whether there is a formal arrest
or restraint on freedom of novenent of the degree associated with
a formal arrest.’”)(quoting Oregon v. Mathiason, 429 U S. 492, 495
(1977)). Nor do the parties dispute that Johnson was i nterrogated
when he was expressly questioned. See, e.g., United States v.
Knox, 839 F.2d 285, 295 (6th Cir. 1988)(noting that express
gquestioning is questioning for purposes of Mranda)(citing and
quoting Rhode Island v. Innis, 446 U S. 291, 301 (1980)). The
inquiry is whether Johnson was advised of his rights. The court
has found as fact that Lieutenant Cochran adm nistered M randa
warnings at the time of arrest. Detective Everson al so presented
Johnson with an Advice of R ghts form which Johnson apparently
signed without protest. Johnson did not request an attorney at any

time. Based on the foregoing facts, the court submts that Johnson
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was advi sed of his legal rights, that the interrogation was | awful,
and that Johnson’s statenents should not be suppressed.
CONCLUSI ON

For the foregoing reasons, it is submitted that Detective
Everson’ s testinony should be accepted inits entirety as fact and
that the stop and search of the vehicle and Johnson’s custodi al
i nterrogation were | awful under the Constitution’s Fourth and Fifth
Amendnents. Accordingly, it is recormended that Johnson’s notion
to suppress be deni ed.

Respectfully submitted this 6th day of Novenber, 2002.

DI ANE K. VESCOVO
UNI TED STATES MAGQ STRATE JUDGE
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