IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF TENNESSEE
EASTERN DIVISION
JAM ES N ELSO N, et. al.,
Plaintiffs,
VS.
TENNESSEE GAS PIPELINE
COM PAN Y, et. al.,
Defendants.

)
)
)
)
)
)
)
)
)
)

No. 95-1112

ORDER GRANTING DEFENDANTS’ MOTION FOR SUMMARY JUDGMENT

Plaintiffs filed this action seeking compensatory and punitive damages for injuries
allegedly caused by Defendants’ release of polychlorinated biphenyls (PCBs) into the
environment in and around the Lobelville, Tennessee area. Given the number of Plaintiffs
involved in the case, the parties consented to a preliminary trial of seven “Flagship” Plaintiffs
before a United States Magistrate Judge. Magistrate Judge J. Daniel Breen found that the
Flagship Plaintiffs’ expert witness on c ausation was subjec t to exclusion under Daubert v.
Merrell Dow Pharmaceuticals, Inc., 509 U .S. 579 (1993 ). Summary judgment was then
entered ag ainst the Flag ship Plaintiff s due to a lac k of evide nce to prove causation o f their
alleged injuries and damages. The Flagship Plaintiffs’ appeal of the magistrate judge’s
decisions has been completed and the magistrate judge has been affirm ed. See Nelson v.
Tennessee Gas Pipeline Co., 243 F.3d 244 (6th Cir. 2001) cert. denied, 122 S.Ct. 56 (Oct 01,

2001) .
On Dece mber 2 6, 2001 , Defe ndants filed a m otion to exclud e Kaye K ilburn, M .D.,
as to the Non-Flagship Plaintiffs. Plaintiffs did not respond to this motion. Since the
inadmissib ility of Dr. Kilburn’s testimony has already been dete rmined by the Magistra te
Judge and affirmed by the Sixth Circuit, the court granted the Defendants’ motion to exclude
Dr. Ki lburn o n Ma rch 18, 2 002.
In addition to th eir motion to exclude Dr. Kilburn, Defendants also filed a motion for
summary judgm ent as to the rem aining P laintiffs . Plaintiffs failed to file a timely response.
On February 1, 2002, Plaintiffs filed a motion f or additiona l time to respo nd to the pending
motions. Since Plain tiffs failed to show ex cusable ne glect, the court denied this motion on
February 28, 2002. On March 20, 2002, Plaintiffs filed a motion for reconsideration of the
court’s denial of th eir motion fo r additional tim e to respon d to the pen ding mo tions. This
motion was accompanied by affidavits from Paul Curtis and Allen B rowning. Since the c ourt
was unable to determine from the status of the record the accuracy of Defendants’ assertions
contained in its motion for summary judgment, the court entered an order requiring further
briefing from the parties on March 22, 2002. Th e court’s ord er granted P laintiffs a righ t to
respond to the Def endants’ m otion for su mmary judg ment; thus, P laintiffs’ mo tion to
recons ider bec ame m oot.
Both parties have now filed a timely response to the court’s order requiring further
briefing. Having thoroughly considered the pleadings, Defenda nts’ motion for summ ary
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judgment is GRANTED.

STANDARDS FOR SUMMARY JUDGMENT
Motions for summary judgment are governed by Rule 56 of the Federal Rules of Civil
Procedure. To prevail on a motion for summary judgment, the moving party has the burden
of showing the “absence of a genuine issue of material fact as to an essential element of the
nonmovan t’s case.” Street v. J.C. Bradford & Co., 886 F .2d 147 2, 1479 (6th Ci r. 1989 ). The
moving party may support the motion with affidavits or other proof or by exposing the lack
of evidence on an issue for whic h the nonm oving par ty will bear the bu rden of p roof at trial.
Celotex C orp. v. Catre tt, 477 U.S. 317, 324 (1986). The opposing party may not rest upon
the pleadings b ut, “by affidav its or as otherw ise provide d in this rule, m ust set forth sp ecific
facts showing that there is a genuine issue for trial.” Fed. R . Civ. P. 56(e).
“If the def endan t . . . moves for summary judgment . . . based on the lack of proof of
a materia l fact, . . . [t]he mere existence of a scintilla o f evi dence in supp ort of the plain tiff's
position will be insufficient; there must be evidence on which the jury could reasonably find
for the plaintiff.” Anderso n v. Liberty Lob by, Inc., 477 U.S . 242 , 252 (198 6). T he co urt's
function is not to weigh the evidence, judge credibility, or in any way determine the truth of
the matter. Anderson, 477 U.S. at 249. Rather, “[t]he inquiry on a summary judgment
motion . . . is . . . ‘whether the evidence presents a sufficient disagreem ent to require
submission to a [trier of fact] or whether it is so one-sided that one party must prevail as a
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matter of law.’” Street, 886 F.2d at 1479 (quoting Anderson, 477 U.S. at 251 -52). Dou bts
as to the existence of a genuine issue for trial are resolved agains t the mo ving pa rty. Adickes
v. S. H. Kress & Co., 398 U.S. 144, 158 -59 (1970).
DEFENDANTS’ ENTITLEMENT TO SUMMARY JUDGMENT
Defendants’ motion for sum mary judgm ent asserts tha t Plaintiffs lack evidence to
support an essential e lement of their claim. M ore specific ally, Defendants allege that
Plaintiffs have no proof that PCBs caused the injuries they allege. “When a defendant moves
for summary judgment on the ground that the plaintiff lacks evidence of an essential element
of the plaintiff’s claim . . . Rule 56 requires the plaintiff to present evidence . . . that
demonstrates the existence of a genuine issue of material fact.” Bailey v. Floyd County Bd.
of Educ., 106 F.3d 135 (6th Cir. 1997) (citing Celotex C orp. v. Catre tt, 477 U .S. 317, 324
(1986); Winskunas v. Birnbaum, 23 F.3d 1264, 1267 (7th Cir.1994)). Although Defendants’
initial motion did not presen t any evidence to support the conclusion that Plaintiffs lack
evidence to support a finding that PCBs caused Plaintiffs’ injuries, Defendants’ response to
the court’s order requiring further briefing presented considerable evidence showing that the
remaining Plaintiffs had either selected Dr. Kilburn as a cau sation expert or had no causation
expert at all. Furthermore, Plaintiffs’ response to the court’s order requiring further briefing
states that Plaintiffs h ave other m edical witn esses, but no other causa tion evidence. See
Memorandum in Opposition to Sum mary Judgment Regarding Nonflagship Plaintiffs, at 2;
see also Browning A ff., ¶¶ 9-10 (Dock et No. 296).
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It is settled law that plaintiffs in a toxic tort case mu st present competent ex pert
testimony or other scientific evidence that links the individual plaintiff’s harm to the toxic
substance alleged ly causing the plain tiff’s inju ry. See Nelson, 243 F.3d at 253; Conde v.
Velsicol Chem. Corp., 24 F.3d 809, 814 (6th Cir. 1994). Defendants have moved for
summary judgment based upon an absence of scientific evidence to support the causation
element of Plaintiffs’ claims. In order to su rvive this mo tion Plaintiffs would h ave to
respond with evidence of causation which creates a disputed issue of material fact requiring
submission to a trier o f fact. Street, 886 F.2d at 1479. Plaintiffs ha ve failed in this regard.
Defendants’ allegation that Plaintiffs’ lack evidence to support the causation element of
Plaintiffs’ claims is unc hallenged . Thus— unless Plain tiffs are granted time for additional
development of evidence—Defendants’ motion for summary judgment should be granted.
PLAINTIFFS’ REQUEST FOR ADDITIONAL TIME TO PROVE CAUSATION
A request for additional tim e to collect evidence in order to respond to a motion for
summary judgment is addressed by Rule 56(f ) of the Fed eral Rules o f Civil Proc edure. Ru le
56(f) is “a ‘carefully crafted’ rule that serves as a vehicle through which the non-movant
meets his ‘obligation to inform the district court of his need for discovery . . ..’” Cacevic v.
City of Hazel Park, 226 F.3d 483, 488 (6th Cir. 2000). Rule 56(f) provides:
Should it appear fro m the aff idavits of a p arty opposing the motion that the
party cannot for reasons stated present by affidavit facts essential to justify the
party’s opposition, the court may refuse the application for judgment or may
order a continuance to permit affidavits to be obtained or depositions to be
taken or dis covery to be h ad or may m ake such other order as is just.
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Fed. R. Civ. P. 56(f). As the language of Rule 56(f) suggest, a party seeking a postponement
of a ruling on a summary judgment motion must meet certain procedural requirements.
Although the language of Rule 56(f) requires a the party to present an affidavit to the court,
the Sixth Circuit has been willing to acce pt a mo tion wi thout an affida vit. See Plott v.
General Motors Corp., 71 F.3d 1190, 1196 (6th Cir. 1995) (stating that a party seeking
additional time unde r Rule 56( f) must file “ either a Ru le 56(f) aff idavit or a motion that gives
the district court a c hance to ru le on the ne ed for add itional discov ery”). If a party fails to
present either a motion or a Rule 56(f) affidavit, the court will not normally determine
whether a party has had sufficient tim e to conduct disc overy. See id. It is generally not an
abuse of discretion to reach the merits of a summary judgment motion when the party seeking
the protection of Rule 56 (f) fails to properly invoke the rule’s shelter. See Cac evic, 226 F.3d
at 488 (citing Shavrnoch v. Clark Oil & Refining Corp., 726 F.2d 291, 29 4 (6th Cir. 1984));
Cf. Vance ex rel Hammons v. United States, 90 F.3d 1145 (6th C ir. 1996).
“The party o pposin g a mo tion for s umm ary jud gmen t . . . possesses no absolute right
to additional time for discovery under Rule 56 . . ..” Emmo ns v. Mc Laughlin , 874 F.2d 351,
356 (6th Cir. 198 9). A party’s entitlement to a continuance is contingent upon a proper
showing of the substantive reasons for its inability to respond to the mo tion for summary
judgmen t. As stated by the Eighth C ircuit:
Rule 56(f) is not a shield that can be raised to block a motion for sum mary
judgment without even the slightest showing by the opp osing party that his
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opposition is meritoriou s. A party in voking its protections must do so in good
faith by affirmatively dem onstrating why he cannot respond to a movant’s
affidavits as otherwise required b y Rule 56(e) and how postpon ement of a
ruling on the m otion will en able him, by discovery or other means, to rebut the
mova nt’s sho wing o f the abs ence o f a genu ine issue of fact.

Willmar Poultry Co. v. Morton-Norwich Prod., 520 F.2d 289, 297 (8th Cir. 1975) quoted and
adopted by the Sixth C ircuit in Emmo ns v. Mc Laughlin , 874 F.2d 351, 35 6 (6th Cir. 1989).
The burden of provin g that a postp onemen t of a summ ary judgmen t decision is warranted is
upon the mova nt, and a failu re to carry that burde n justifies the im mediate disposition of the
summ ary judgm ent mo tion. See Emmons, 874 F .2d at 35 6-57.
Gen erall y, under Rule 56 (f) it is improper for a court to enter summa ry judgmen t if
the responding party has no t been a fforde d an am ple opp ortunity to condu ct disco very. See
Vance, 90 F.3d a t 1148. Fu rther, if the resp onding p arty presents “a p roper and timely
showing of a need for discovery, the district court’s entry of summary judgment without
permitting him to conduct any discovery at all will constitute an abuse of discretion.” See
id., at 1149. H oweve r, if the respon ding party presents an improper Rule 56(f) motion or
affidavit, it is not an abu se of discre tion to deny the motion even if discovery is not
comp leted. See Ironside v. Simi Valley Hosp., 188 F .3d 350 , 354 (6 th Cir. 1 999).
Turning to the substantive reasons underlying Plaintiffs’ request for additional time
to obtain cau sation evide nce, the cou rt must first determine whether the deadline for the
naming of expert witnesses had elapsed. See Schaffer v. A.O. Smith Harvestore Prod., 74
F.3d 722, 732 (6th Cir. 1996) (affirming a denial of a Rule 5 6(f) motion wh en the discovery
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deadlines had “long since passed”). It is far from clear whether the original November 15,
1996, deadline for the disclosure of expert witnesses h as actually expired. In a September
27, 1996, status conference the court either informally extended—to a now unknown
date—the disclosure deadline for Plaintiffs’ expert witnesses or vacated the deadline
altogether. 1 Thus, the court, viewing the evidence in the light most favorable to Plaintiffs,
concludes that the deadline for the disclosure of Plaintiffs’ expert witnesses has not expired.
In any event, Plaintiffs have still failed to present a sufficient reason for the court to allow
them m ore time to gathe r eviden ce to su pport th e causa tion elem ent of th eir claim .
In the Flagship Plaintiffs’ earlier appeal, Plaintiffs argued “that considerations of
equity and fair p lay demand that they have a n opportu nity to cure the de ficiencies in th eir
proof s.” Nelson, 243 F.3d at 249. As stated by the Sixth Circuit “Plaintiffs had adequate
opportun ity to develop their expert testimony, test their theories, and respond to defendants’
specific challenges to the testimony.” Id. The court concluded “fairness does not require that
a plaintiff, whose expe rt witness testimony has been found inadm issible under Daubert, be
afforded a second chance to marshal other expert opinions and shore up his case before the
court may consider a defendant’s motion for summary judgment.” Id. at 250. Furthermore,
there is no reason for the court to believe that Plaintiffs would now put forth any better
evidence than what was presented initially by the Flag ship Pla intiffs. See id (quoting
Weisgram v. Marley Co., 528 U.S. 440 (20 00)).
1

No formal order extending or vacating the deadline for expert witnesses was entered and the court has no
independent recollection of what actually occurred concerning the expert witness deadline.
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The court finds this same rationale used by the Sixth Circuit in upholding the
magistrate judge’s decision applicable to the Non-Flagship Plaintiffs.

The remaining

Plaintiffs have been afforded ample time to mend the deficien cies in the causation element
of their claim. Further, Plaintiffs were “on notice every step of the way that [defendants]
w[ere] challenging [their] experts, [and they] made no attempt to add or substitute other
evidence.” Id. (quoting Weisgram, 528 U .S. at 455 -56).
Through various ple adings, Plain tiffs state num erous reaso ns for the c ourt to grant a
continuance to allow them to obtain more evidence to refute Defendants’ motion for
summary judgmen t. One allege d reason is th at their attorney is new to the case . Although
it may be true that Allen Browning is new to this case, that does not negate the fact that
Joseph Davis and Carl R. Ogle have been attorneys of record for Plaintiffs since the very
beginning of this action.2 Accordingly, the lack of continuity of Plaintiffs’ counsel cannot
form a basis fo r an exte nsion.
Another reason put forth by Plaintiffs is that they are unable to expend the money
required to obtain an expert witness without knowing whether the court will allow them to
add an additional expert witness. Although the court can understand the hesitancy of
Plaintiffs, a desire to reduce expenses is not a sufficient reason to withhold determination on
a motion for sum mary jud gmen t. See MacKay v. American Potash & Chem. Co., 268 F.2d 512,
2

Although Plaintiffs state that Mr. Davis was employed only to “finance” this case, Mr. Davis has entered
an appearance and signed numerous pleadings in this case. The court is aware of no authority for a lawyer to enter a
case merely for the purpose of “financing” the litigation. A lawyer who enters an appearance in a case is considered
to be counsel for all purpo ses.
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517 (9th Cir 1959); Grimm v. Westinghouse Elec. Corp., 300 F.Supp. 984, 991 (D.C.Cal. 1969);
Dale Hilton, Inc. v. Triangle Publications, Inc., 27 F.R.D. 468, 476 (S.D.N.Y. 1961); Topp- Cola Co.
v. Coca-Cola Co., 185 F.Supp. 700, 708 (D.C.N .Y. 196 0).
Plaintiffs also allege that they have been taken by surprise and that they did not know
that the case was active after the Supreme C ourt’s denial of c ertiorari. 3 Plaintiffs’ new
counsel was aware that this case was active at the end of December of 2001, about the same
time that the present motion was filed. See Plaintiffs’ Motion to Reconsider, at 2. It has now
been five months since Plaintiffs’ new counsel became aware the case was active. Plaintiffs’
failure to realize the implications of the Supreme C ourt’s denial of certiorari and the potential
vacation of the court’s March 15, 1996, scheduling order do not excuse the lack of initiative
in gathering evidence after Plaintiffs’ learned that their expert w itness on ca usation w ould
not be allowe d. This is particularly true in light of the court’s order requiring further briefing
which allowed Plaintiffs sixty days to “present legal argument and evidence concerning any
matter they deem pertinent to Defendants’ motion for summary judgment.” See Order
Requiring Further Briefing, at 3, 4.
Yet another reason for denying Plaintiffs’ request for additional time is that Plaintiffs’
have exclusive control of the evidence which they seek additional time to produc e. Courts
in similar circum stances hav e held that a “[p]laintiff may not invoke the shelter of Rule 56(f)
to excuse her own lack of diligence in demonstrating to the Court that there is indeed a

3

Such an argument completely ignores the fact that Mr. Davis and Mr. Ogle, who have been counsel of
record for Plaintiffs since February of 1996, were not taken “by surprise.”
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genuine issue of fact . . ..” Green v. Am. Broad. Co., 647 F.Supp. 1359 (D.D.C. 1986).
Indeed, as mentioned above, one of the primary requirements of Rule 56 (f) is a showing that
the respondin g party “cann ot . . . present . . . facts e ssential to justif y the p arty’s
oppos ition . . ..” F ed. R. C iv. P. 56 (f).
When a court attempts to determine whether a party resisting summary judgment
“cannot” produce essential evidence, a critical factor to consider is who is in control of the
evidence which is soug ht. See Chance v. Avenue A, Inc., 165 F.Supp.2d 1153, 1159
(W.D.Wash. 2001) (citing 10B W RIGHT, M ILLER & K ANE, Federal Practice and Proced ure
§ 2741 (1998)). When the evidence alleged by a defendant to be absent from the plaintiffs’
proof is within the exclusive con trol of the defendants, add itional time to conduct discove ry
is warranted. See Green, 647 F.Supp. at 1364. However, when the evidence sought by the
party resisting summary judgment is in the exclusive control of that party, Rule 56(f) does
not allow for more time to conduct discov ery. See Willmar Po ultry, 520 F.2d at 297; Nicole
v. Grafton School, Inc., 181 F.Supp.2d 475, 480 (D.M d. 2002); Chance v. Avenue A, Inc.,
165 F.Supp.2d 1153, 1159 (W .D.Wash . 2001); Green, 647 F.Supp. at 1364; see also Paul
Kadair, Inc. v. Sony Corp., 694 F.2d 1017, 1032 (5th Cir. 1983) (affirming the district cou rts
denial of a Rule 56(f) motion w here some of the additional evidence to be sought could have
been acquired from third parties).
A party seeking to resist summary judgment by alleging that it “cannot” produce facts
which are under its exclusive control faces an arduous challenge. That party must make an
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“affirmative demonstration” that it cannot produce certain evide nce— despite the fact that it
is in control of the evidence. This may not be an impossible task, but for Plaintiffs in the
case at hand, the task is elevated to near impossibility by the length of time in which
Plaintiffs should have been developing evidence. See Mem orandum in Oppo sition to
Summary Judgment Regarding Nonflagship Plaintiffs, at 2 (acknowledging that the NonFlagship Plaintiffs should have acquired a different ex pert witnes s for the N on-Flagsh ip
Plaintif fs after Mag istrate Ju dge B reen ex cluded the testim ony of K aye Kilb urn M .D.).
After seve n years of litigation Plaintiffs still have not produced a shred of
scientifically reliable evidence of causation despite controlling the access to such evidence.
All the reasons set forth by Plaintiffs are not reasons w hy the y cannot produce causation
evid ence , they a re ex plan ation s for why they have not obtaine d causa tion evid ence.
CONCLUSION
No genuine iss ues of m aterial fact exis t concerning the current status of Plaintiffs’
ability to prove the causation element of their claim. Since Plaintiffs cannot prove that PCBs
caused their injuries, Defend ants are entitled to summary judgment. Plaintiffs’ request for
additional time to gather causation evidence is denied because Plaintiffs have not stated a
reason justifying a delay in adjudicating Defendants’ motion for summary judgment and
because Plaintiffs have exclusive control over the evidence which they seek additional time
to acquire.
Defendants’ motion for summary judgment is GR ANT ED. The Cle rk is directed to
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ente r judgme nt ac cord ingly.
IT IS SO ORDERED.

_______________________________
JAMES D. TODD
UNITED STATES DISTRICT JUDGE
_______________________________
DATE
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