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ORDER DENYI NG MOTl1 ON TO AMEND
ORDER DENYI NG MOTI ON TO STAY OR VOLUNTARI LY DI SM SS
ORDER OF DI SM SSAL
ORDER DENYI NG CERTI FI CATE OF APPEALABI LI TY
AND
ORDER CERTI FYI NG APPEAL NOT TAKEN IN GOOD FAI TH

. 1 NTRODUCTI ON

Petitioner, Samm e Tayl or, Tennessee Departnment of Corrections
(TDOC) inmate nunber 239182, an inmate at the South Central
Correctional Facility (SCCF), in difton, Tennessee, filed a
petition under 28 U S.C. § 2254. By order entered March 28, 2002,
United States District Judge James Todd denied petitioner’s

application to proceed in forma pauperis and directed himto pay

the $5 filing fee. Petitioner paid the filing fee on April 18,
2002. When the petitioner filed his petition, he was incarcerated
at the West Tennessee State Penitentiary and his custodian was
War den Janmes Dukes. Thus, the respondent was recorded by the O erk
as James Dukes. Petitioner has now been transferred to SCCF and

his custodi an i s Warden Kevin Myers. Accordingly, the Cerk shal



del ete any reference upon the docket to Janes Dukes and record
Kevin Myers as the respondent, as the only proper respondent is the
petitioner’s current custodi an.

1. PROCEDURAL H STORY

Petitioner was convicted by a jury in the Shelby County
Criminal Court in 1994 of felony nurder, especially aggravated
ki dnappi ng, especially aggravated robbery, and aggravated sexual
battery. The trial court inposed an effective sentence of life
i mprisonment without the possibility of parole, plus sixty-two
years. Tayl or appeal ed the conviction and the Tennessee Court of

Crimnal Appeals affirnmed. State v. Taylor, No. 02C01-9501-CR-

00029, 1996 W. 580997 (Tenn. Crim App. Cct. 10, 1996), perm app.
denied (Tenn. Mar. 3, 1997). Taylor then filed a post-conviction
petition, which the Shel by County Cri m nal Court judge denied after
an evidentiary hearing. Taylor appeal ed and the Tennessee Court of

Crimnal Appeals affirmed. Taylor v. State, No. WL999- 00977- CCA-

R3-PC, 2000 W. 714387 (Tenn. Crim App. May 26, 2000), perm app.

denied (Tenn. Dec. 4, 2000).

Tayl or deposited his original petition in the prison nail
systemon August 23, 2001. The petition was received and filed by
the Cderk on August 29, 2001. The Court construes and sunmmari zes
the clains presented as foll ows:

1. the trial court inproperly denied the petitioner’s
notion to suppress his statenments to police;



the trial court inproperly denied the petitioner’s notion
to suppress evidence obtained in the search conducted at
hi s hone;

the trial court erred by waiting until after three
alternate jurors were chosen and sworn to excuse an
enpanel ed juror for cause;

his attorney provided ineffective assistance of counsel
by:

a) failing to meaningfully cross-exam ne the
state’s witnesses on his illegal arrest
and statenents;

b) failing to nmeaningfully cross-examne the state’s
W tnesses on the search of his hone;

C) failing to properly raise and argue the
notion to remand his proceedi ngs back to
juvenile court; and

d) failing to present psychol ogi cal expert
testimony at the sentencing phase of the
trial.

On April 5, 2002, petitioner signed an anended petition, which

was postmarked April 8, 2002, and received and filed by the derk

on Apri

10, 2002. Petitioner raises the following issues in the

amended petition:

4.

his case was inproperly transferred from Shel by County
Juvenil e Court to Shel by County Crimnal Court;

t he appointed referee of the Shel by County Juvenil e was
bi ased and without authority to transfer his case to
Shel by County Criminal Court because he was not an
el ected official; and

t he evidence was insufficient to convict himof rape.



[11. ANALYSI S

A Statute of Limtations

The three issues presented in the anmended notion filed on
April 10, 2002, were not raised in the original petition. Taylor’s
conviction was final on Decenber 4, 2000. Hi s deadline for filing
a § 2254 petition was, thus, Decenber 4, 2001. The nmandate of Fed.
R Cv. P. 15(a), that a court freely grant |eave to anmend when
justice so requires, has been interpreted to all ow suppl enentation
and clarification of clains initially raised in a tinely 8§ 2255

nmoti on. See Anderson v. United States, No. 01-2476, 2002 W. 857742

at *3 (6th CGr. May 3, 2002); Adeson v. United States, No. 00-1938,

2001 W 1631828 (6th Cir. Dec. 14, 2001). However, once the
statute of Ilimtations has expired, allowng anendnent of a
petition with additional grounds for relief would defeat the
purpose of the Antiterrorism and Effective Death Penalty Act of
1996, Pub. L. No. 104-132, 110 Stat. 1214 (Apr. 24, 1996) (codifi ed,
inter alia, at 28 U S.C. 8§ 2244 et seq.)(AEDPA). deson, 2001 W

1631828 at *3 (citing United States v. Thomas, 221 F.3d 430, 436

(3d Cir. 2000)(“[A] party cannot anmend a 8 2255 petition to add a
conpletely new claim after the statute of I|imtations has

expired.”)). See also United States v. Pittnman, 209 F. 3d 314, 317-

18 (4th Cr. 2000)(“The fact that anended clains arise from the
sanme trial and sentencing proceeding as the original notion does

not nean that the anended clains relate back for purposes of Rule



15(c). . . . Such a broad view of ‘relation back’ would underm ne
the limtations period set by Congress in the AEDPA” (citing United

States v. Duffus, 174 F.3d 333, 337 (3d Cr. 1999)). Thus, the

notion to anend the petition to add additional clains is DEN ED

B. Motion to Voluntarily Dismss Petition

On January 8, 2003, Taylor filed a nmotion to voluntarily
dism ss his petition. Tayl or alleges he “w shes to re-open his
post-conviction relief to file post-conviction DNA Anal ysis Act of
2001.” Taylor alleges that “this renedy was not avail able at the
time [he] filed his original post-conviction petition.” The notion
to voluntarily dismss the petition relates to Taylor’s cl ai mthat
the evidence was insufficient to convict himof rape.

The Sixth Circuit has approved dism ssing only unexhausted
clainms presented in a habeas petition and staying the remaining
cl ai ms pendi ng exhaustion in a tinely manner as a di sm ssal w thout
prejudi ce could jeopardize the tineliness of a collateral attack.

H 1l v. Anderson, 300 F.3d 679, 683 (6th Cir. 2002)(citing Zarvela

v. Artuz, 254 F.3d 374, 380 (2d Gr. 2001). Taylor’s DNA claimis



exhaust ed, however.! Taylor nerely failed to raise the claimin
this petition in a tinely manner.

Furthernore, the state courts have determ ned this i ssue to be
wi thout nerit both in the direct appeal and the post-conviction
proceedi ngs. Taylor was not charged with or convicted of rape.
Tayl or was convicted of aggravated sexual battery, along wth
especi al |y aggravated ki dnapping, especially aggravated robbery,
and felony nurder. Taylor, by his own statenents? admitted his

guilt as to the kidnapping and robbery charges, but denied

1 Issues 4 and 5, raised in the motion to anmend, were al so exhausted

during Taylor’s direct appeal. Under 28 U.S.C. § 2254(a), a district court may
entertain "an application for a wit of habeas corpus in behalf of a person in
custody pursuant to the judgment of a State court only on the ground that he is
in custody in violation of the Constitution or laws or treaties of the United
States." The threshold question in any federal habeas petition is whether the
petition even raises such clains. See, e.qg., Tillett v. Freeman, 868 F.2d 106

108 (3d Cir. 1989); Martin v. Solem 801 F.2d 324, 331 (8th Cir. 1986); Nelson
v. Solem 714 F.2d 57, 60 n.2 (8th Cir. 1983); Hall v. lowa, 705 F.2d 283, 287
(8th Cir. 1983). Those issues were raised and addressed by the Tennessee Courts
as clains of m stake of state law. 1In ruling against this petitioner, the Court
of Crim nal Appeals quoted and relied on Tennessee state statutory | aw governing
juvenile court proceedings. Taylor, 1996 W 580997 at *10-11. Thus, these
issues were decided on adequate and independent state grounds and are not
cogni zabl e under § 2254. Furthernmore, to the extent petitioner attenmpts to now
frame a federal constitutional due process claim he presents only general
concepts and |legal theories without discussion or denmonstration of the
applicability of those principles to the facts of his case.

2 Testimony at trial and Taylor’s own statement to police reveal ed t hat

when the victim drove up to her apartnment, Taylor displayed a gun, confronted
her, and forced her into the trunk despite her pleas of “[l]et me go, | won't
tell.” Co-defendant Tracey Davidson was present during the kidnapping. They
drove to nmeet W Illie Davidson, Barry Smith, and Antonio Byrd. Tayl or was the
only member of the group with a driver’'s license. Tayl or then drove to the
Tennessee Valley Authority steam plant on Plant road, a trip of thirty m nutes

with the victimin the trunk during extremely hot July weather. Taylor stopped
the car on a bridge near the plant. Taylor opened the trunk and Byrd “snatched
[Ms. W I burn] out and hit her.” When the victimfell to the ground fromByrd’'s
assault, Smth “started kicking her “[u]lntil she stopped nmoving.” At some point,
Ms. W lburn's clothes were partially torn off and an object was forcefully
inserted into her vagina. All five co-defendants deny any rape of Ms W I burn

Medi cal testimny, however, indicates forceful penetration of the victims
vagi nal area. After the victim had been severely beaten, especially about the
head and neck, WIIlie Davidson announced: “lI am fixing to run over her head.”
W | burn was then run over by her own car. Afterwards, her body was dragged to
the side of the bridge and thrown over. Taylor, 1996 W. 580997 at 2-3.
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responsibility for the victinis death, and along with his co-
def endants, denied raping or any sexual activity with the victim
The i ssue was raised first on direct appeal as a sufficiency of the
evidence claim The Tennessee Court of Crim nal Appeal s held:

The evidence clearly shows that the appellant actively
participated in the kidnapping and, as such, he becane
accountable for all consequences flowng from the
ki dnappi ng. Concerning his conviction for aggravated
battery, the testinony of the nedical exam ner,® the
photographs of the victinis vaginal area, and the
arrangenent of her clothing* establish the occurrence of
sexual contact. Qoviously, there is no dispute that
serious bodily injury occurr ed. After viewi ng the
evidence in the light nost favorable to the State, we
concl ude that, based on the appellant’s participation in
the events | eading up to and fol l owi ng the sexual battery
of Ms. WIlburn, especially in view of the fact that it
was the appellant who transported the victimto Plant
Road, any rational trier of fact could have found that
t he appellant “acted with the intent to pronote or assi st
in the comm ssion” of aggravated sexual battery. See
Tenn. Code Ann. § 39-11-402(2). Additionally, the
requi site nental state may be proved by the acts and
ci rcunst ances surroundi ng t he appel | ant’ s conduct. Thus,
even though he may not have had sexual contact with M.
W | burn, based upon his conduct and culpability, he is
crimnally responsible. Accordingly, we conclude that
his convictions for felony nurder and aggravated sexual
battery are anply supported by the evidence.

Taylor, 1996 W. 580997 at *7-8.

3 Dr. O.C. Smith testified regarding the victim s extensive injuries,
whi ch included “abrasions of the |abia mnora and the entrance of the vagina,
i ndi cating that on both sides of the vagina the delicate skin surface had been
torn and abraded or scraped away. There was also a bruise at the entrance of the

vagina . . . That type of injury is going to be a friction-type injury in which
some object has been pushing or sliding against the skin surface causing it to
peel or crack away . . . .” Taylor, 1996 WL 580997 at * 5.

4 Ms. W lburn's white nursing pants were unzipped and pulled down

around her knees. Her panties were torn in two and wadded under her left |eg.
Her vyellow and white striped shirt and her bra were both pulled up.
Additionally, there was a great deal of blood on the bridge in patterns
suggesting that Ms. Wl burn’'s head had been crushed and her body dragged to the
side of the bridge and thrown over. Taylor, 1996 W. 580997 at *3.

7



Tayl or then raised counsel’s failure to pursue DNA testing
duri ng t he post-conviction proceedi ngs where counsel testifiedthat
“. . . as | recall there was nothing found on the victimthat woul d
have been there to test.” Taylor, 2000 W. 714387 at *4. The Court
of Crimnal Appeals cited its holding on direct appeal and further
hel d:

Accordingly, DNA testing was not necessary to prove or

di sprove the appellant’s crimnal liability for the

aggravat ed sexual battery upon the victim Moreover, as

t he post-conviction court properly found, “there was not

any senen or any material to perform a serol ogical DNA

test.” Thus, trial counsel was not deficient in failing

to request i ndependent DNA testing. W conclude that the

appel l ant has failed to nmeet his burden of establishing

this all egation of counsel’s ineffectiveness by clear and

convi nci ng evi dence. This issue is |ikew se, wthout
merit.

Accordingly, the issue was exhausted and is tine-barred.
Tayl or’ s m sgui ded argunent that he was wongly convicted of rape
presents no basis for this Court to conclude that state courts wl|l
wai ve Tennessee's post-conviction petition statute of Iimtations
and one-petition rule to further address this clearly meritless
I ssue. See Tenn. Code Ann. 8 40-30-202(a), (c)(1997). Tayl or
seeks dism ssal of the petition, which is clearly inproper.
Furthernore, to the extent the notion can be construed as seeking
a stay to pursue the DNA cl ai mbecause it is unexhausted; the claim
is clearly exhausted. Further post-conviction proceedi ngs on any
unexhausted clainms in this petition are barred by Tennessee’ s post -

conviction statute. Thus, the notion provides no basis for staying
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t hese proceedi ngs. Therefore, the notion to voluntarily dism ss or
in the alternative to stay the petition is DEN ED.

C. Requi renent of Exhausti on and Procedural Default

A habeas petitioner nust first exhaust available state
renedi es before requesting relief under 28 U S C. § 2254(b).
Twenty-eight U S. C. 8§ 2254(b) states, in pertinent part:

(b) (1) An application for a wit of habeas corpus on
behal f of a person in custody pursuant to the
judgnment of a State court shall not be granted
unl ess it appears that--

(A) the applicant has exhausted the renedies
avai lable in the courts of the State; or

(B) (i) there is an absence of available
State corrective process; or

(ii) circunstances exi st that render such
process ineffective to protect the
rights of the applicant.

(2) An application for a wit of habeas corpus may
be denied on the nerits, notw thstanding the
failure of the applicant to exhaust the
remedi es avail abl e in the courts of the
St at e.

Thus, a habeas petitioner must first exhaust available state
remedi es before requesting relief wunder 8§ 2254. See, e.

G anberry v. Greer, 481 U. S. 129, 133-34 (1987); Rose v. Lundy, 455

U S. 509, 519 (1982). See also Rule 4, Rules Governing Section
2254 Cases in the United States District Courts. A petitioner has
failed to exhaust his available state renedies if he has the
opportunity to raise his claimby any avail able state procedure.

Preiser v. Rodriguez, 411 U. S. 475, 477, 489-90 (1973).




To exhaust these state renedies, the applicant nust have
presented the very issue on which he seeks relief fromthe federal
courts to the courts of the state that he claims is wongfully

confining him Picard v. Connor, 404 U.S. 270, 275-76 (1971); Rust

v. Zent, 17 F.3d 155, 160 (6th Gr. 1994). "[A] claimfor relief
in habeas corpus nust include reference to a specific federa
constitutional guarantee, as well as a statenent of the facts which

entitle the petitioner to relief." Gay v. Netherland, 518 U. S.

152, 162-63 (1996)(citing Picard, 404 US. at 271). "[T] he
substance of a federal habeas corpus claimmnust first be presented
to the state courts.” Picard, 404 U S. at 278. A habeas
petitioner does not satisfy the exhaustion requirenent of 28 U. S. C
§ 2254(b) "by presenting the state courts only with the facts
necessary to state a claimfor relief.” Gay, 518 U S. at 163.
Conversely, "[i]t is not enough to make a general appeal to a
constitutional guarantee as broad as due process to present the
"substance' of such a claimto a state court." Id. When a
petitioner raises different factual issues under the sane | egal
theory he is required to present each factual claimto the highest

state court in order to exhaust his state renedies. See O Sullivan

v. Boerckel, 526 U S. 838, 844-845 (1999) (hol ding that exhaustion

requi renent nmandates presentation of all clains to state court

t hrough di scretionary reviewprocess). See also Pillette v. Foltz,

824 F.2d 494, 497-98 (6th Cir. 1987). He has not exhausted his

state renedies if he has nmerely presented a particul ar | egal theory
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to the courts, wthout presenting each factual claim Pillette,
824 F.2d at 497-98. The clainms nust be presented to the state
courts as a matter of federal law. "It is not enough that all the
facts necessary to support the federal claimwere before the state
courts, or that a somewhat simlar state-law claim was nmade."

Anderson v. Harless, 459 U S. 4, 6 (1982); Duncan v. Henry, 513

U S 364, 366 (1995)("If a habeas petitioner w shes to claimthat
an evidentiary ruling at a state court trial denied himthe due
process of | aw guaranteed by the Fourteenth Amendnent, he nust say
so, not only in federal court, but in state court."). Cf. Gay,
518 U. S. at 163.

Moreover, the state court nust address the merits of those

claims. Coleman v. Thonpson, 501 U. S. 722, 734-35 (1991). |If the

state court decides those clains on an adequate and independent
stat e ground, such as a procedural rule prohibiting the state court
from reaching the nerits of the constitutional <claim the
petitioner is barred by this procedural default from seeking
federal habeas review, unless he can show cause and prejudice for

that default. See Wainwight v. Sykes, 433 U. S. 72, 87-88 (1977).

When a petitioner's clains have never been actually presented
to the state courts but a state procedural rule prohibits the state
court fromextending further consideration to them the clains are
deenmed exhausted, but procedurally barred. Coleman, 501 U. S. at

752-53; Teague v. lLane, 489 U.S. 288, 297-99 (1989); WAainwight,

433 U.S. at 87-88; Rust, 17 F.3d at 160.
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A petitioner confronted with either variety of procedura
default nust show cause and prejudice for the default in order to
obtain federal court reviewof his claim Teaque, 489 U S. at 297-

99; Wainwight, 433 U S. at 87-88. Cause for a procedural default

depends on some "objective factor external to the defense" that
interfered with the petitioner's efforts to conply with the

procedural rule. Coleman, 501 U S. at 752-53; Murray v. Carrier,

477 U.S. 478, 488 (1986). Furthernore, in denonstrating cause for
a procedural default, a petitioner nust have either conpletely
exhausted the claimthat constitutes cause, or denonstrate cause

and prejudice for that claimas well. Edwards v. Carpenter, 120 S.

Ct. 1587, 1591-92 (2000).

A petitioner may avoid the procedural bar, and the necessity
of showi ng cause and prejudice, by denonstrating "that failure to
consider the clainms will result in a fundanmental m scarriage of
justice."” Coleman, 501 U. S. at 750. The petitioner nust show t hat

"a constitutional violation has probably resulted in the conviction

of one who is actually innocent of the crinme." Schlup v. Delo, 513
U S 298, 327 (1995)(quoting Miurray, 477 U S. at 496). "To

establish the requisite probability, the petitioner nust show t hat
it is nore likely than not that no reasonable juror would have
convicted himin light of the new evidence.” Schlup, 513 U. S. at
327.

Claims 1, 2, 3, 4c and 4d are exhausted. Cains 4a and 4b,

Taylor’s contention that counsel was ineffective by failing to

12



meani ngful ly cross-examne the state’s witnesses on his illega
arrest, statenments, and search, were not raised during the post-
convi ction proceedi ngs and have never been substantively addressed
by t he Tennessee courts. Further presentation of clainms 4a and 4b
is now barred by both Tennessee's state post-conviction petition
statute of limtations and by Tennessee's one-petition rule. See
Tenn. Code Ann. 8 40-30-202(a), (c)(1997). Thus, the clains are
exhausted t hrough Tayl or's procedural default, and he has no avenue
remai ning for presentation of the clains due to the state statute
of limtations on state post-conviction relief.

The Sixth Crcuit has previously upheld the disnissal of a
Tennessee prisoner's habeas petition as barred by a procedural
default caused by failing to file within the Tennessee statute of

limtations on post-conviction relief. Hannah v. Conley, 49 F.3d

1193, 1194-95 (6th Cir. 1995)(construing first state statute). The
Court construed that first post-conviction statute of limtations
and stated "the |anguage of Tenn. Code Ann. § 40-30-102 is
mandatory. " Id. at 1195. Petitioner’s clainms 4a and 4b are
exhausted by this procedural default. He cannot, therefore, obtain

habeas relief in this Court. Crank v. Duckworth, 969 F.2d 363

365-66 (7th Gir. 1992) (hol di ng upon appeal after remand that attack
on enhanci ng state sentence procedurally barred). This procedural
default operates as a conplete and i ndependent procedural bar to

federal habeas review of clains 4a and 4b. This Court mnust honor

13



the state court's invocation of its procedural bar. Yl st v.
Nunamaker, 501 U. S. 797, 801 (1991).

To the extent Taylor contends his appointed trial attorney's
per f ormance constitutes cause, an ineffective assi stance of counsel
claim asserted as “cause" to excuse the procedural default of

anot her claimcan itself be procedurally defaulted. See Carpenter,

529 U. S. at 452. Because Taylor never presented his clains of
I neffective assistance in any post-conviction proceedi ng and t hus,
procedurally defaulted any clains of ineffective assistance, then
he cannot use this claim as “cause" to excuse the procedural
default of these issues. Accordingly, under Carpenter, this Court
is precluded from considering this issue as cause to excuse
Tayl or’ s procedural default clainms 4a and 4b in this petition. 1d.
Furthernore, insofar as the petition may be construed as
alleging ineffective assistance of post-conviction counse
constitutes cause and prejudice for his default, "the right to
appoi nted counsel extends to the first appeal of right, and no

further." Pennsylvania v. Finley, 481 U S. 551, 555 (1987). Thus,

the failure of petitioner's counsel to raise these clains in the
post - convi ction petition could not anount to i neffective assi stance
anounting to cause for his procedural default of clains 4a and 4b

in the post-conviction proceedings. United States ex rel. Johnson

v. People of State of IIl., 779 F. Supp. 81, 83 (N.D. Ill. 1991).

Tayl or cannot establish cause and prejudice for his procedura

default, and any claimof factual innocence is frivolous.
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The Court next considers the exhausted clains. | ssue 4b,
Taylor’s claim that his juvenile defender provided ineffective
assi stance during the proceedi ngs which resulted in the transfer of
his case from Shelby County Juvenile Court to Shelby County
Crimnal Court, were addressed on direct appeal as mtters of
interpretation and application of Tennessee statutes governing
juvenile court proceedings. Taylor, 1996 W. 580997 at *10-11;
Taylor, 2000 W. 714387 at *1. Accordingly, issue 4b was deci ded on
adequat e and i ndependent state grounds and i s not cogni zabl e under
§ 2254. See 28 U.S.C. 8§ 2254(a); Tillett, 868 F.2d at 108; Martin,
801 F. 2d at 331; Nelson, 714 F.2d at 60 n.2; Hall, 705 F.2d at 287.

| ssue 3, Taylor’s challenge to the trial court’s nethod of
enpaneling the jury arises from the trial court’s action in
electingtowait until after three alternates were chosen to excuse
a juror for cause. Taylor alleges this action denied himhis right
toan inpartial jury and the trial court erred by refusing to grant
a mstrial on this basis. The Sixth Amendnent requires that the
jury venire fromwhich a jury is selected represent a fair cross

section of the conmunity. Taylor v. Llouisiana, 419 |.S. 522,

527-530 (1975). Taylor made no nore than a passing reference to
the Sixth Amendnent and the Tennessee Court of Crimnal Appeals
addressed the matter strictly as a procedural matter under the
Tennessee Rules of Crimnal Procedure. Taylor, 1996 W. 580997 at

*17-18.
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The only arguabl e federal constitutional content in the direct
appeal was Taylor’s argunent that this action constituted double
j eopardy. The Court of Crim nal Appeals addressed the issue as an
aside and matter of commobn sense, stating:

that the twelve jurors were sworn before the alternates

were selected. This argunent is also neritless. *“The
di scharge of a juror in a crimnal case during the
progress of a trial, after which another juror . . . is

i npanel ed will not authorize a plea of doubl e jeopardy.”
State v. Max, 714 S.W2d 289, 294 (Tenn. Crim App.
1986). Consequently, double jeopardy had not attached.

Taylor, 1996 WL 580997 at *18. Tayl or does not reassert his claim
of double jeopardy in this petition.
Mere error in the application of state law is not cogni zabl e

in a federal habeas proceeding. See Estelle v. MQiire, 502 U S

62, 67-68 (1991)("it is not the province of a federal habeas court
to reexam ne state-court determ nations on state-|law questions");

Sneed v. Donahue, 993 F.2d 1239, 1244 (6th CGr. 1993)(clains

involving only state law not cognizable in federal habeas

petition); Jdiphant v. Koehler, 594 F.2d 547, 555 (6th Cr

1979) (sanme). |Issues 3 and 4c present no basis for federal habeas
relief.

Twenty-eight U S. C. 8§ 2254(d) provides:

An application for a wit of habeas corpus on behal f of

a person in custody pursuant to the judgnent of a State

court shall not be granted with respect to any cl ai mt hat

was adj udi cated on the nerits in State court proceedi ngs

unl ess the adjudication of the claim

(1) resulted in a decision that was contrary to, or
i nvol ved an unreasonable application of, clearly
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established Federal law, as determned by the
Suprene Court of the United States; or

(2) resulted in a decision that was based on an
unr easonabl e determi nati on of the facts in Iight of
the evidence presented in the State court
pr oceedi ng.
Thus, this Court mnust first determne whether the state court
adj udi cati on of these clains in the post-conviction proceedi ngs was
either “contrary to” or an “unreasonable application of” “clearly
est abl i shed” federal |aw as determ ned by the United States Suprene

Court.

In Wllians v. Taylor, 529 U S. 362 (2000), the Suprene Court

set forth the standards for applying 8 2254(d)(1). The majority
enphasi zed that the “contrary to” and “unreasonabl e appli cati on of”
cl auses shoul d be accorded i ndependent neaning. 1d. at 404.
Justice O Connor, witing for a magjority of the Suprene Court,
expl ai ned the circunstances when a state-court decision nay be

found to violate the “contrary to” cl ause:

Wth respect to the first of the two statutory cl auses,
the Fourth Circuit held in[Geen v. French, 143 F. 3d 865
(1998),] that a state-court decision can be “contrary to”
this Court’s clearly established precedent in two ways.
First, astate-court decisionis contrary tothis Court’s
precedent if the state court arrives at a conclusion
opposite to that reached by this Court on a question of
| aw. Second, a state-court decision is also contrary to
this Court’s precedent if the state court confronts facts
that are materially indistinguishable from a rel evant
Suprene Court precedent and arrives at a result opposite

to ours.

The word “contrary” is comonly understood to nean
“diametrically different,” “opposite in character or
nature,” or “nutually opposed.” Webster’s Third New

International Dictionary 495 (1976). The text of

17



8§ 2254(d)(1) therefore suggests that the state court’s
decision nust be substantially different from the
rel evant precedent of this Court. The Fourth Circuit’s
interpretation of the “contrary to” clause accurately
reflects this textual neaning. A state-court decision
will certainly be contrary to our clearly established
precedent if the state court applies a rule that
contradicts the governing |law set forth in our cases.

A state-court decision will also be contrary to this
Court’s clearly established precedent if the state court
confronts a set of facts that are materially
i ndi stinguishable from a decision of this Court and
nevertheless arrives at a result different from our
pr ecedent . Accordingly, in either of these two
scenarios, a federal court will be unconstrained by §
2254(d) (1) because the state-court decision falls within
that provision’s “contrary to” cl ause.

On the other hand, arun-of-the-ml| state-court decision
applying the correct legal rule from our cases to the
facts of a prisoner’s case would not fit confortably
within 8 2254(d)(1)’s “contrary to” clause.

ld. at 405-06 (citations omtted). “If a federal habeas court

under

the ‘contrary to clause, issue the wit whenever

can,

it

concl udes that the state court’s application of clearly established

f eder

al law was incorrect, the ‘unreasonable application

becones a nullity.” 1d. at 407.

The Supreme Court did not delineate with precision

t est

t he

contours of the “unreasonabl e application” clause. The majority

st at ed:

For now, it is sufficient to hold that when a state-court
deci sion unreasonably applies the law of this Court to
the facts of a prisoner’s case, a federal court applying
§ 2254(d) (1) may conclude that the state-court decision
falls within that provision s “unreasonabl e application”
cl ause.
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Id. at 409. The Fourth Grcuit’s decision in Geen had identified
a second category of decisions that it believed would run afoul of
t he “unreasonabl e application” clause:
Second, a state-court decision also involves an
unr easonabl e application of this Court’s precedent if the
state court either unreasonably extends a | egal principle
fromour precedent to a new context where it should not
apply or unreasonably refuses to extend that principleto
a new context where it should apply.
529 U. S. at 407 (citing Green, 143 F.3d at 869-70). The Suprene
Court remarked that “that hol di ng may per haps be correct,” although
“the classification does have sone problens of precision.” 1d. at

408. In any event, the Suprenme Court recognized that it was not

necessary to their decision “to deci de how such * extensi on of | egal

principle cases should be treated under 8§ 2254(d)(1).” [Id. at
408- 09.

“I Al f eder al habeas court making the ‘unreasonable
application” inquiry should ask whether the state court’s

application of clearly established federal |aw was objectively
unreasonable.” 1d. at 409. The Suprene Court enphasized that the
test is objective, rather than subjective:

The federal habeas courts should not transform the
inquiry into a subjective one by resting its
determ nation instead on the sinple fact that at |east
one of the Nation's jurists has applied the rel evant
federal lawin the sane manner the state court didin the
habeas petitioner’s case. The “all reasonable jurists”
standard would tend to nmi sl ead federal habeas courts by
focusing their attention on a subjective inquiry rather
than on an objective one.

ld. at 409-10.
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Moreover, “an unreasonable application of federal law is
different froman incorrect application of federal law” [|d. at
410. Thus,

[u] nder § 2254(d) (1)’ s “unreasonabl e application” cl ause,

then, a federal habeas court may not issue the wit

sinply because that court concludes in its independent

judgnment that the relevant state-court decision applied
clearly established federal | aw erroneously or

i ncorrectly. Rat her, that application nust also be

unr easonabl e.

ld. at 411.

Finally, 8 2254(d)(1) refers to “clearly established” federal
law, “as determned by the Suprene Court of the United States.”
This new provision “expressly limts the source of law to cases

decided by the United States Suprene Court.” Harris v. Stovall

212 F. 3d 940, 944 (6th G r. 2000), cert. denied, 121 S. C. 1415

(2001). As the Sixth Crcuit explained:

This provision marks a significant change from the
previ ous | anguage by referring only to | aw determ ned by
the Suprene Court. A district court or court of appeals
no longer can |l ook to |lower federal court decisions in
deci di ng whet her the state decisionis contrary to, or an
unr easonabl e application of, clearly established federa
I aw.

Herbert v. Billy, 160 F.3d 1131, 1135 (6th Cr. 1999) (citing 17A

C. Wight, A Mller & E. Cooper, Federal Practice and Procedure

§ 4261.1 (2d ed. Supp. 1998)); see also Harris, 212 F.3d at 944

(“I't was error for the district court to rely on authority other
than that of the Supreme Court of the United States in its analysis
under 8§ 2254(d).”). Finally, in determning whether a rule is

“clearly established,” a habeas court is entitled to rely on “the

20



hol di ngs, as opposed to the dicta, of [the Suprene] Court’s
decisions as of the time of the relevant state-court decision.”
Wllianms, 529 U S. at 412.

In considering issues 1 and 2, petitioner’s clains on direct
appeal that the trial court inproperly denied the petitioner’s
nmotion to suppress his statenents to police and the results of the
search conducted at his hone, the Court of Crimnal Appeals
reviewed the facts established at the suppression hearing and
applied the followi ng precedent:

On July 10, 1993, Menphis police officers had devel oped

Tracey Davidson and Barry Smth as possible suspects in

Kinberly WIburn' s nurder. Around 9:00 that norning,

several officers went to 735 Robeson, the appellant’s

residence, in order to | ocate Tracey Davi dson and Smt h.
Sergeant Houston knocked on the door and two w ndows

wi t hout receiving any response. |In one wi ndow, he saw a
head “stick up.” Houston identified hinself and
requested that soneone cone to the door. About ten
mnutes later, the appellant opened the door. The

appellant permtted the officers to |ook through the
house for Tracey Davidson and Smth. The two suspects
wer e di scovered hiding in separate bedroons in the house.
Tracey Davidson and Smth were arrested at the scene and
transported in separate cars to the police station.

After discovering that no adults were present, the
officers transported the renmaining four individuals,
I ncludi ng the appellant, to the police stationin a squad
car. The squad car | acked door handl es, which prohibited
any exit absent outside assistance. The police officers
testified that it was comon practice to have “possible
W tnesses” ride to the station in cars wthout door
handl es. The appellant did not refuse to go, nor did he
make any attenpt to | eave.

They arrived at the police station at approxi mately 9: 15
a.m The appellant and the other w tnesses were asked
general questions about thensel ves and about the crine.
However, no information was gai ned concerning the death
of Ms. WI burn. After the appellant’s interview was
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conpl eted, the appellant was very tal kative, was joking
around with the others, and did not appear to be
frightened or nervous. He was offered food, used the
tel ephone, and went to the bathroom The officers
i ndi cated and the appellant’s sister, LaTanya, verified
that the appellant was free to | eave the police station
at any tine.

Around 11: 45 t hat norni ng, Tracey Davi dson i nplicated the
appel lant, Barry Smth, WIllie Davidson, and Ant oni o Byrd
inthe nurder. It was only at this tine that the police
enpl oyed any type of restraint to detain the appellant.
The appellant was then read his Mranda rights, however,
prior to interviewing him the police sought to have a
parent or guardi an present, because of the appellant’s
age. Police officers contacted LaTanya Taylor, the
appel l ant’ s twenty year ol d sister, who was the tenporary
guardi an of the appellant while their nother was out of
t own. LaTanya Tayl or was present when the appell ant
confessed to the police. The appellant was advi sed of
his rights prior to making his statenent. Both he and
LaTanya read, signed, and initialed both his statenent
and the Advice of Rights form

After learning that a gun had been involved in the
crines, the police asked the appellant to give a second
statenent describing the use of the weapon in M.
W burn’s abduction. The appell ant agreed and was again
advi sed of his rights. At 6:12 p.m, the appellant gave
a second statenent. He then read, signed, and initialed
this second statenent. H's sister, however, was not
present during this second statenent.

Finally, the appellant was asked and agreed to sign a
Consent to Search formin order to allow the police to
search his house at 735 Robeson. Before signing the
form the appellant was advised of his rights wth
respect to this search. LaTanya Tayl or signed the form
the next norning when she met the police at the house
prior to the search

The next day, July 11, 1993, the police conducted a
search of the appellant’s hone. The search revealed a
white |ab coat, two Mssouri license plates (tag # LRY
195), a deposit slip with Kinberly WIburn’s nane, check
stubs, an address book, a key ring with twelve keys, a
sungl asses case, a tube of |ipstick, a radi ol ogy nane tag
inscribed with “Kinberly Wl burn,” and a plastic picture
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wal let. The police also recovered a Tennessee |icense
plate with the last digit “7.”

The appell ant contends that his initial contact with the
police was an illegal seizure because it was wthout
probabl e cause. Consequently, he argues, this illega

seizure “tainted” his subsequent confessions and consent
to search, maki ng themand any evi dence fl owi ng t herefrom
I nadm ssi ble. This argunent is m splaced. W agree that
t he exclusionary rule, in order to deter unlawful police
activity and maintain judicial integrity, prohibits the
i ntroduction of all evidence flowing from an unl awf ul

arrest. See Brown v. Illinois, 422 U S. 590, 601-03
(1975); Wong Sun v. United States, 371 U S. 471, 485-86
(1963). This prohibition extends to the indirect as well

as the direct and the tangi ble as well as the testinoni al

products of such invasions. Mirray v. United States, 487
U S. 533, 536 (1988). However, in the present case, the
appel l ant’ s statenents and consent did not result froman
unl awf ul sei zure.

The record clearly indicates that the appellant’s
statenents and consent to search were obtained after his
arrest at the police station. This arrest was supported
by probable cause (Tracey Davidson's statenent) and,
therefore, was valid. At the suppression hearing, the
trial court found that the appellant was not arrested
when “he was brought down to be questioned as a w tness
in the ongoing investigation. " A determ nation of
whet her he was unlawfully seized at this juncture is
unnecessary. However, even if the initial contact was an
unl awf ul sei zure, evi dence discovered through a
subsequent |egal arrest based on independent probable
cause is adm ssible. See New York v. Harris, 495 U S.
14, 19 (1990); Murray, 487 U. S. at 537; Sequra v. United
States, 468 U. S. 796, 799 (1984). The *“independent
source doctrine” permts the introduction of such
evi dence because the evidence does not result fromthe
expl oitation of the appellant’s Fourth Anendnent rights
and because the State should not be put in a worse
position sinply because of unrelated police error or
m sconduct . See Murray, 487 U S. at 537-38; N x V.
Wllianms, 467 U.S. 431, 433 (1984); United States V.
Crews, 445 U. S. 463, 471 (1980). See also United States
v. Cal houn, 49 F.3d 231, 234 (6th Cr. 1995)(defendant’s

vol untary consent to search, subsequent to illegal sweep
of apartnent, provided i ndependent source for seizure of
evi dence) . Accordingly, the trial ~court properly

admtted the appellant’s statenments and evidence
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resulting from the search of his residence at 735
Robeson.

Next, the appellant argues that his statutory rights as
a juvenile, specifically, Tenn. Code Ann. 88 37-1-113 -
115 (1991) were violated when the police obtained his
statenments and the consent to search. It is established
law in this state that once a juvenile has been
transferred fromjuvenile court to crimnal court to be
tried as an adult, he is afforded only those protections
that are available to simlarly situated adults. Colyer
v. State, 577 S W 2d 460, 462-63 (Tenn. 1979) ([ T] he per
se exclusion of extrajudicial statenents, obtained in
violation of this chapter dealing exclusively wth
juvenile courts, is Ilimted in scope to proceedings in
that court. The extra protections of the juvenile code
were not applicable at the suppression hearing in the
appellant’s adult trial. 1d. at 897. Accordingly, the
trial court did not err in denying the appellant’s notion
t o suppress.

Further, the appellant argues that his consent to search
was not a “knowing, intelligent, and voluntary wai ver of
hi s Fourth Amendnent rights.” W conclude that the trial
court did not err in admtting the fruits of the search
of the appellant’s house. The trial court found that:

The consent to search, again, | think that in
light of the nunmber of tines that he had been
advised of his rights and the circunstances
that it was freely and voluntarily given, |
think that he certainly had standing to give
consent to search that house, and then, out of
an abundance of caution the police had the
sister to sign the consent formthe foll ow ng
day, before they went into the house. And she
arguably had standing as well, because she had
been cal |l ed specifically by the nother, prior
to the nother |eaving honme, and she had been
asked, and told to supervise/take care
or/check up on the house and M. Taylor. So |
think in every regard that the consent to
search was proper

The validity of a search depends upon whet her, based on
the totality of the circunstances, the consent was
“voluntarily given and not the result of duress or
coercion.” Schneckloth v. Bustanpnte, 412 U. S. 218, 248-
49 (1973). Moreover, the trial court’s finding that a
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search is consensual will not be overturned on appea
unl ess the evidence preponderates against the ruling.
State v. Wods, 806 S.W2d 205, 208 (Tenn. Crim App
1990); Brady v. State, 584 S.W2d 245, 251-52 (Tenn.
Crim App. 1979). In the present case, the record
i ndicates that the appellant signed a consent to search
formon July 10, 1993. The consent formclearly advi sed
the appellant of his right to refuse the search. The
appellant admitted that his permssion was given
voluntarily and without threats or prom ses of any ki nd.
Hi s sister al so signed the formthe next norning when t he
police arrived at the house to conduct the search. The
proof clearly supports the trial court’s finding that the
appellant’s waiver was valid. Accordingly, we find no
merit to this contention.

Taylor, 1996 W. 580997 at *11-14.

This Court finds that the Tennessee courts correctly applied
clearly established federal lawin ruling petitioner's statenents
were correctly adnmitted i nto evidence. Analyzing the testinony and

evi dence present ed under the di spositive cases of Brown v. Illinois

and Wng Sun v. United States, the state courts determ ned that the

Taylor’s statenents and consent to search did not result from an
unl awf ul sei zure. The Court of Crim nal Appeals found the record
clearly indicated that Taylor’s statenents and consent to search
were obtained after his arrest at the police station.

The state court further determned that irrespective of any
i ssues raised by Taylor’'s initial transportation to the police
station, his subsequent arrest was supported by probable cause,
namel y co-defendant Tracey Davidson’'s statenent, and was valid
The Court of Crim nal Appeals nade its independent probable cause

determ nation by analyzing the facts and testinony under the
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hol di ngs of New York v. Harris, Sequra v. United States, and United

States v. Crews.

Wth regard to i ssue one, petitioner presents no evidence and
makes no argunent that the Court of Crim nal Appeal s’
determ nations that his statenents were voluntarily nade after his
valid arrest and did not result froman unlawful seizure invol ved
a clearly erroneous application of federal |aw | ndeed, those
determ nations were straightforward and accurate applications of
this controlling Supreme Court precedent. Furthernore, Taylor’s
concl usory al l egati ons and argunent that he was a “naive juvenile”
who was “ki dnapped,” “oppressed,” “banboozl ed,” and “coerced” into
confessing do not denonstrate that the state court decision was an
unr easonabl e determ nation of the underlying facts. Taylor does
not address nor deny the pertinent facts denonstrating that he was
not arrested at his honme, but arrested after a co-defendant
i nplicated him that he was advi sed of his rights upon arrest, that
his guardian was present, and that both he and his guardian
initialed his statements. Issue 1 is without nerit.

| ssue 2, Taylor’s challenge to the search of his home and
evi dence sei zed, does not state a vi abl e habeas claim The Suprene

Court held in Stone v. Powell that,

where the State has provided an opportunity for full and
fair litigation of a Fourth Anendnent claim a state
pri soner nmay not be granted federal habeas corpus reli ef
on the ground that evidence obtained in an
unconstitutional search or seizure was introduced at his
trial.
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428 U. S. 465, 494 (1976) (footnotes omtted); see al so Pennsyl vani a

Board of Probation & Parole v. Scott, 524 U. S. 357, 362 (1998) (“We

have enphasized repeatedly that the State's use of evidence
obtained in violation of the Fourth Amendnent does not itself

violate the Constitution.”)(citations omtted); McQueen v. Scrogqy,

99 F.3d 1302, 1332 (6th Cr. 1996). Tennessee provides a viable
procedure for challenging invalid search warrants and for seeking
the suppression of illegally obtained evidence. Therefore, the
claimis wthout arguable nerit.

Tayl or contends in issue 4d that counsel was ineffective at
sentencing by failing to present psychol ogi cal expert testinony.
The Court of Crimnal Appeals on direct appeal of the denial of
Tayl or’ s post-conviction petition determ ned the applicabl e Suprene
Court precedent and applied it to the facts devel oped at the post-
convi ction hearing, stating as foll ows:

Under the Sixth Amendnent, when a claim of ineffective
assi stance of counsel is nade, the burden is upon the
petitioner to show (1) that counsel’s performance was
deficient and (2) that the deficiency was prejudicial in
terms of rendering a reasonable probability that the
result of the trial was unreliable or the proceedings
fundanmental |y unfair. Strickland v. Washi ngton, 466 U. S.
668, 687 (1984); see also Lockhart v. Fretwell, 506 U.S.
364, 368-72 (1993). The Strickland standard has been
applied to the right to counsel under Article I, Section
9 of the Tennessee Constitution. States v. Melson, 772
S.W2d 417, 419 (Tenn. 1989).

In Baxter v. Rose, 523 S.W2d 930, 936 (Tenn. 1975), our
suprene court determ ned that attorneys should be held to
t he general standard of whether the services rendered
were wit hin the range of conpet ence demanded of attorneys
in crimnal cases. On post-conviction review, there is
a strong presunption of satisfactory representation.
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Barr v. State, 910 S.W2d 462, 464 (Tenn. Crim App.
1995) . Moreover, in reviewing a counsel’s conduct, a
“fair assessnent of attorney performance requires that
every effort be nmade to elimnate the distorting effects
of hindsight, to reconstruct the circunstances of
counsel s chal | enged conduct, and to eval uate t he conduct
fromcounsel’s perspective at thetine.” Strickland, 466
U S at 689; see also Hellard v. State, 629 S.W2d 4, 9
(Tenn. 1982).

A trial court’s findings of fact in a post-conviction
hearing are concl usive on appeal unless the evidence in
the record preponderates against those findings. See
Butler v. State, 789 S.W2d 898, 899 (Tenn. 1980); d enny
v. State, 576 S.W2d 12, 14 (Tenn. Cim App. 1978).
Not wi t hstanding this general rule, in State v. Burns, 6
S. W3d 453, 461 (Tenn. 1999), our suprene court hel d that
“[c]ases that involve m xed questions of | awand fact are
subject to de novo review.” (citing Harries v. State, 958
S.W2d 799, 800 (Tenn. Crim App. 1997)). Specifically,
the suprene court determned that issues involving
al l eged deficient performance of counsel and possible
prejudice to the defense are m xed questions of |aw and
fact. See Burns, 6 SSW 3d at 461. Although we perform
a de novo review of the issue, the appellant nust stil
establish his or her allegations by clear and convi nci ng
evi dence. See Tenn. Code Ann. § 40-30-210(f)(1997).

Next, the appellant conplains that counsel failed to
request psychological testing and as a result the
appel lant was deprived of the opportunity to present
mtigating evidence at his sentencing hearing. At the
post-conviction hearing, the appellant admtted that he
had never been diagnosed with or treated for a nenta
i1l ness. Nonetheless, he stated “Me being in prison,

believe I amkind of nmentally ill.” He explained that
“I'my nental problem is being around a Ilot of
pretenders.” He further stated that “[he] don’t need no

psychol ogist” to testify about sone kind of problem he
may have.

Trial counsel testified that he retained a trial
consultant to aid in preparation of the penalty phase.
He worked wth the trial consultant in gathering
mtigating proof. Specifically, trial counsel recalled
neeting with the appellant’s famly and that the trial
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consultant had “lined up a nunber of wtnesses

including . . . a fornmer teacher, a fornmer park ranger.
: we put on. . . alot at the mtigation stage of the
proceedi ng.” Counsel testified that all mtigating

wi t nesses were presented except for one, the appellant,
who refused to testify. He stated that the appell ant was
exam ned by clinical psychologist John Hutson a nonth

prior to the trial. Counsel decided not to present Dr.
Hut son’s testinony because “[Hutson] said there was
not hi ng positive he could say. . . [He called nme back
after he interviewed the defendant and | asked himif
there was anything good that he could say. . . . There
was dead silence for about fifteen to twenty seconds and
then he said, well, he s young.”

The appellant admtted at the post-conviction hearing
that he does not suffer any nental inpairnents. The
appel  ant was exam ned by a reputable psychol ogi st who
could not find any significant “mtigating” evidence
other than the appellant’s youth. The proof is
undi sputed that the only mtigating evidence not
presented by trial counsel was the testinony of the
defendant, who refused to take the stand. When an
appel l ant contends that trial counsel failed to |ocate
potential wi tnesses in support of his defense, he bears
the burden of presenting these wi tnesses at the post-
conviction evidentiary hearing. Black v. State, 794
S W2d 752, 757 (Tenn. Crim App. 1990). If the
appellant fails to present such witnesses, he fails to
establish the prejudice prong mandated by Strickland v.
Washi ngton, supra; Black, 794 S. W 2d at 758. We
concl ude that the appellant has failed to establish this
al l egation of ineffectiveness by clear and convincing
evidence. This issue is without nerit.

After reviewi ng the appellant’s allegations de novo, we
concl ude that the appellant has failed to show, by clear
and convi nci ng evi dence, that he was deni ed the effective
assi stance of counsel. In doing so, we reiterate the
findi ngs of the post-conviction court:

This Court finds that counsel not only
rendered conpetent assistance to Petitioner
within the range required by Baxter v. Rose
but that counsel provided Petitioner with an
outstanding representation at trial and on
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appeal . . . . This court finds that the
Petitioner asserts relief based on the fact
that he was unsuccessful at trial. Hi s
attorney counseled Petitioner that his only
defense was very risky and Petitioner chose to
gototrial regardless. Petitioner’s attorney
also counseled him to testify at hi s
sentencing hearing in order to show the jury
r enor se. Petitioner also chose not to heed
his attorney’ s advice and refused to testify.
At trial, M. Qinn put on a very zeal ous and
vi gorous defense and at the sentencing phase
he utilized experts afforded by the court.
Al l these devices were used for t he
Petitioner’s benefit. Just because Petitioner
lost his case is not a basis to find
out standi ng attorneys ineffective. The Eighth
Circuit in Robinson v. United States, stated
in pertinent part, “Hi ndsight can always be
utilized by those not in the fray so as to
case doubt on trial tactics a |awer has
used.” 488 F.2d 1255, 1256 (8th Cr. 1971).

Accordingly, relief based upon ineffective assistance of
trial counsel is denied.

Tayl or, 2000 W. 714387 at *2-5.
As the state court noted, the test for determ ning whether
petitioner received ineffective assistance of counsel is set forth

by Strickland, 466 U S. at 687, and a petitioner nust show

1. deficient perfornmance by counsel; and
2. prejudice to the defendant from the deficient
per f or mance.
Id. at 687. A prisoner attacking his conviction bears the burden
of establishing that he suffered sonme prejudice fromhis attorney's
i neffectiveness. "[A] court need not determ ne whether counsel's

performance was deficient before exam ning the prejudice suffered

by the defendant.” Strickland, 466 U S. at 697. |If a review ng
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court finds a | ack of prejudice, it need not determ ne whether, in
fact, counsel's performance was deficient. 1d.

To denonstrate prejudice, petitioner nust establish "a
reasonabl e probability that, but for counsel's unprofessiona
errors, the result of the proceeding would have been different."

Strickland, 466 U S. at 694. "A reasonable probability is a

probability sufficient to underm ne confidence in the outcone."
Id. Additionally, however, in analyzing prejudice, the right to
the effective assistance of counsel is recognized not for its own
sake, but because of the effect it has on the ability of the
accused to receive a fair trial. Absent sone effect of challenged
conduct on the reliability of the trial process, the Sixth
Anendnment guarantee is generally not inplicated. Fretwell, 506

U S. 364, 368 (1993)(citing United States v. Cronic, 466 U. S. 648,

658 (1984)). "Thus an analysis focusing solely on nere outcone
determ nation, wthout attention to whether the result of the
proceedi ng was fundanentally unfair or unreliable, is defective."
Fretwell, 506 U.S. at 369.

In construing this claimof ineffective assistance under the

Strickland anal ysis, the Tennessee Suprene Court found petitioner

failed to denonstrate any prejudice from counsel's perfornmance.
The deci sion of the Tennessee state court is not an unreasonabl e
application of clearly established federal |aw 28 U S.C. 8
2254(d)(1). The “contrary to” clause is inapplicable because the

state court relied on the relevant Suprene Court precedent,
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Strickland and Fretwell. The Court of Crim nal Appeals applied

that clearly established precedent correctly and in an objectively
reasonabl e manner.

Petitioner states in conclusory fashion that "his attorneys
failed to utilize his nental status at the mtigation stage of his
trial." Petitioner offers no factual basis whatsoever to support
his contention. Accordingly, the decision of the Tennessee Court
of Crimnal Appeals also did not "result in a decision that was
based on an unreasonable determi nation of the facts in |ight of
the evidence presented in the State court proceeding.” 28 U S. C
§ 2254(d)(2). A state court's factual findings are entitled to a
presunption of correctness in the absence of clear and convi ncing
evidence to the contrary. 1d., 8§ 2254(e)(1).

Therefore, as it "plainly appears from the face of the
petition and any exhi bits annexed to it that the petitioner is not
entitled torelief inthe district court,” summary di sm ssal prior
to service on the respondent is proper. Rule 4, Rules Governing
Section 2254 Cases in the United States District Courts. The
petition is DI SM SSED.

| V. APPEAL | SSUES

The Court nust al so determ ne whether to issue a certificate
of appealability. Twenty-eight U S. C 8§ 2253(c) provides:
(1) Unless a circuit justice or judge 1issues a

certificate of appealability, an appeal may not be
taken to the court of appeals from

32



(A) the final order in a habeas corpus proceeding
in which the detention conplained of arises
out of process issued by a State court; or

(B) the final order in a proceedi ng under section
2255.

(2) A certificate of appealability may issue under
paragraph (1) only if the applicant has nade a
subst anti al show ng of t he deni al of a
constitutional right.

(3) The certificate of appealability under paragraph
(1) shall indicate which specific issue or issues
satisfy the showi ng required by paragraph (2).

In Lyons v. Chio Adult Parole Auth., 105 F. 3d 1063, 1073 (6th Gr.

1997), the Sixth Crcuit held that district judges may issue
certificates of appealability wunder the Antiterrorism and
Ef fective Death Penalty Act of 1996 (AEDPA), Pub. L. 104-132

Title I, 8 102, 110 Stat. 1220 (Apr. 24, 1996). The Court also
held that the AEDPA codifies in anmended 8§ 2253 the standard for
issuing a certificate of probable cause found in prior 8 2253,

whi ch was essentially a codification of Barefoot v. Estelle, 463

U S 880, 893 (1983). See Lyons, 105 F.3d at 1073.

[Plrobabl e cause requires sonmething nore than the

absence of frivolity . . . and the standard for issuance
of a certificate of probable cause is a higher one than
the 'good faith' requirenent of § 1915. . . . [A]

certificate of probable cause requires petitioner to
make a substantial showi ng of the denial of [a] federa

right. [A] question of some substance, or a substantia

showi ng of the denial of [a] federal right, obviously
[does not require] the petitioner [to] show that he
shoul d prevail on the nmerits. He has already failed in
t hat endeavor. Rat her, he nust denonstrate that the
i ssues are debatable anong jurists of reason; that a
court could resolve the issues in a different manner; or
that the questions are adequate to deserve encour agenent
to proceed further.
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Barefoot, 463 U S. at 893 (internal quotations and citations
omtted). In this case, for the reasons discussed above, the
petitioner's clains are either untinely, barred by his procedural
defaul t, non-cogni zable, or without nerit, and he cannot present
a question of sonme substance about which reasonable jurists could
differ. The Court therefore denies a certificate of
appeal ability.

Also in regards to any appeal, the United States Court of
Appeal s for the Sixth Circuit has held that the Prison Litigation
Ref orm Act of 1995 (PLRA), 28 U.S.C. 8§ 1915(b), does not apply to

appeal s of orders denying 8 2254 petitions. Kincade v. Sparknman

117 F. 3d 949, 951 (6th Gr. 1997). Cf. MGore v. Wiqgglesworth,

114 F. 3d 601 (6th Cr. 1997)(instructing courts regardi ng proper
PLRA procedures in prisoner civil-rights cases). Rather, to seek

| eave to appeal in forma pauperis in a 8 2254 case, and thereby

avoid the $105 filing fee required by 28 U . S.C. 88 1913 and 1917,°
the petitioner nust seek perm ssion fromthe district court under
Rul e 24(a) of the Federal Rul es of Appellate Procedure (F.R A P.).
Ki ncade, 117 F.3d at 952. If the notion is denied, the petitioner

may renew the notion in the appellate court.

5 The fee for docketing an appeal is $100. See Judicial Conference

Schedul e of Fees, § 1, Note following 28 U.S.C. § 1913. Under 28 U.S.C. § 1917,
a district court also charges a $5 fee:

Upon the filing of any separate or joint notice of appeal or
application for appeal or upon the recei pt of any order all owi ng, or
noti ce of the allowance of, an appeal or of a wit of certiorari, $5
shall be paid to the clerk of the district court, by the appell ant
or petitioner.

34



F.R A P. 24(a) states in pertinent part that:

A party to an action in a district court who desires to
proceed on appeal in forma pauperis shall file in the
district court a notion for l|eave to so proceed,
together wth an affidavit, showng, in the detai
prescribed by Form 4 of the Appendix of Forns, the
party's inability to pay fees and costs or to give
security therefor, the party's belief that that party is
entitled to redress, and a statenment of the i ssues which
that party intends to present on appeal.

The Rule further requires the district court to certify in witing
whet her the appeal is taken in good faith, and to deny the
certificate if the appeal would be frivolous. |In this case, for
the same reason that the Court denied a certificate of
appeal ability the Court determnes that any arguments he m ght
present on appeal to the contrary would | ack even arguable nerit.
The Court thus determ nes that any appeal in this case would not
be taken in good faith. It is therefore certified, pursuant to
F.R A P. 24(a), that any appeal in this nmatter by this petitioner
is not taken in good faith and he nay not proceed on appeal in

f orma pauperis.

IT 1S SO ORDERED t his day of April, 2003.

JON PHI PPS McCALLA
UNI TED STATES DI STRI CT JUDGE
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