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MVEMORANDUM OPI NI ON' AND ORDER

Plaintiffs, sergeants in the Menphis Police Departnent,
brought this suit against their enployer, the Cty of Menphis
(the “City”), alleging that they had been discrim nated agai nst
based on their race, in violation of Title VII of the Cvil
Ri ghts Act of 1964, 42 U S.C. 8§ 2000e (“Title VIl”), 42 U S.C. 88
1981 and 1983; Tenn. Code Ann. 8 4-21-401. Plaintiffs also allege
Def endant violated its civil service laws, 8 250.1 of the Gty
Charter and 88 9-3 and 9-4 of the Menphis City Code of
Ordi nances. Specifically, Plaintiffs allege that the witten test

and cutoff score used in the year 2000 pronotional process to



lieutenant resulted in disparate inpact on African-American
candi dat es.

A non-jury trial was held in this matter on January 21, 22,
23, and 24 of 2003. For the reasons set forth below, the Court
finds that the Plaintiffs have denonstrated by a preponderance of
the evidence that the witten know edge test as applied had an
illegal adverse inpact based on race in violation of Title VI,
and, therefore, judgment on the bifurcated liability question is
ENTERED i n favor of Plaintiffs.! Judgenent is entered for the
Def endant City of Menphis on the Plaintiff’s clainms of
intentional racial discrimnation under 42 U.S.C. 88 1981 and
1983 and Plaintiff’s clains under the civil service |aws.

Because the "stated purpose and intent of the Tennessee Act
Is to provide for execution within Tennessee of the policies

enbodied in the federal civil rights laws," Canpbell v. Florida

Steel Corp., 919 S.W2d 26, 30 (Tenn. 1996), citing Tenn. Code

Ann. 8 4-21-101(a)(1) (1991), Tennessee courts consistently use
the sane franework to evaluate THRA cl ains as federal courts use

to evaluate Title VII and ADEA actions. See Bruce v. Western

Auto Supply Co., 669 S.W2d 95, 97 (Tenn. C. App. 1984).
The Tennessee Suprene Court follows federal civil rights | aw when

anal yzing clains under the THRA. See Canbell v. Florida Steel

Corp., 919 S.w2d 26, 31 (Tenn. 1996) (finding that the purpose

! The Court underscores that this opinion is limted to a finding of
liability in favor of the Plaintiffs and does not opine as to any relief due
these Plaintiffs at this time.
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of the THRAis to apply the policies of the federal civil rights
|l aws on the state level). Thus, this court's analysis of
Plaintiffs’ discrimnation claimis the sane under both Title VII
and the THRA

FI NDI NGS OF FACT

Plaintiffs are African Anericans who are enpl oyed as
sergeants in the Menphis Police Departnment (“MPD’). Plaintiffs
conpeted for pronotion to lieutenant in the 2000 pronotion
process, a process which entailed an initial 100-question
mul tiple choice witten test. Those who passed the test proceeded
to the other three conponents of the process to determ ne
pronmotion eligibility: a practical video test, perfornance
eval uation scores, and seniority credit. A total of 120
candi dat es conpeted for pronotion in 2000. O those candi dates,
63 were African Americans and 57 were white.?

On February 11, 1999, the Gty contracted with Performance
Associ ates, an outside consulting firm to devel op and adm ni ster
the pronotional test for the MPD. Dr. Mark Jones, an industria
psychol ogi st, was prinmarily responsi ble for the devel opnent of
the pronotional test. Dr. Jones had devel oped and adm ni stered
the test for the 1996 pronotional process of the MPD

Dr. Jones first conducted a job analysis, substantially

2 The Court notes that Plaintiffs and Defendant di sagree on one
i ndi vidual . Plaintiffs contends that one applicant is classified as “other”
and, for statistical purposes, Plaintiffs includes that applicant in the
nunber of mnorities. Conversely, Defendant includes this individual in its
number of white applicants.
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simlar to the one he used in 1996, to assess the requirenents of
the position of lieutenant. In developing the test, he relied on
t he assi stance of subject matter experts (“SMES”) to construct
test itens. These SMEs were Menphis police officers selected from
various ranks who were identified as having expertise in their
prof essi on. Because the pronotion tests for sergeant, |ieutenant,
maj or and i nspector were done sinmultaneously, once a test for a
certain |l evel was concluded, the SMEs of that rank ceased further
i nvol venent with the test devel oping process; i.e. once the
sergeant’s test was concluded, the sergeants took | eave of the
test devel opnent process so that they were not privy to the

devel opment of a witten test for |lieutenant, a test that they

m ght be subject to for future pronmotion. (Tr. Jones Direct at
34.) Dr. Jones provided these SMeEs with “training on howto
construct a good test item . . .” (Tr. Jones Direct at 36.) The
SMEs identified specific pieces of information that were nost
critical to performng an identified set of tasks and then
drafted the items. Dr. Jones then edited these itens to his
satisfaction. (Tr. Jones Direct at 36-8.) Once Jones conpl eted
editing the itens, he placed them on an overhead projector and
the SMEs would critique the items as a group. During these
critique sessions, Dr. Jones asked the SMEs if the probl em was

pl ausible, if the distractors were realistic and to estimte the

percent of mnimally qualified candi dates who coul d answer the



question correctly. (Tr. Jones Direct at 39.)

Since July 1, 1984, the Menorandum of Understandi ng between
the Gty and the MPD has provided that in order to be eligible
for pronotion to |ieutenant, a candi date nust achi eve a passing
score of 70 on a witten job know edge test. (Def. Trial Exh.
11.) Specifically, the agreenment also provided that if
“technol ogi cal, | egal or professional considerations as
determ ned by the Cty” nmake changes required or desirable, then
the Gty can inplenent those changes after notifying the Union
and soliciting its reconmmendations. (l1d.) Thus, before Jones
drafted the 2000 witten test, the Gty had al ready negoti ated
with the Menphis Police Departnent and established the passing
score as 70. (1d.)

Dr. Jones did not use, nor did he recomrend using, a cutoff
score in the 1996 pronotion process. The Union objected after the
exam was admini stered and filed a grievance agai nst Dr. Jones
al l eging that Jones had violated the contract, resulting in an
arbitration hearing. (Tr. Jones Direct at 66.) In pursuant
di scussi ons regardi ng the devel opnent of the 2000 pronotion test,
the Union underscored that “it was essential to have a cut score
on a conprehensive job know edge test....” (Tr. Jones Direct at
69.) As a result of the Union’s directives, Dr. Jones inplenented
the cut score.

The test was adm nistered on May 23, 2000. Using 70 as the



cutoff score resulted in adverse inpact under the Equal

Enpl oynent Qpportunity Comm ssion’s (“EEOCC’) four-fifths rule.
Specifically, adverse inpact was shown because the passing rate
for African Anerican candi dates was | ess than 45% of that of non-
mnorities.® To avoid adverse inpact, Dr. Jones advised the City
to lower the cutoff score by four points to 66, an adjustnent
made by considering the standard error, which, for this test, was
3.84. (Tr. Jones direct at 116.)

Additionally, in scoring the test, Dr. Jones deened nine of
the 100 questions faulty and determ ned that those questions
shoul d be elimnated. To neke this adjustnent, each candi date
received credit for the nine questions. This procedure all owed
scores to remain on a 100 point scale. O course, if a candidate
had answered the questions “correctly,” s/he did not receive
additional credit.

Usi ng these gradi ng procedures, ninety-eight candi dates
achi eved a passing score of 66 or higher. (Pl. Trial Exh. 13.)

O these candi dates, 51 were white and 47 were African Anmerican.

Plaintiffs’ scores were below the cut off score; specifically,

3The four-fifths rule is determned for each group by dividing the
number of candi dates passing the test by the total nunber of candi dates. The
passing rate for mnorities is then divided by the passing rate for non-
m norities. Fifty-seven candi dates passed the written test when the City
applied a cut score of 70: 19 African Americans and 38 non-minorities.
Ni net een out of 64 African Americans achieved a 70, yielding a mnority
passing rate of 29.69% (19/64 = .2969). Thirty-eight out of 56 non-mnorities
passed the test, yielding a passing rate of 67.86% (38/56 = .6786). Dividing
the mnority passing rate into the majority passing rate (29.69/67.86) yields
a selection rate of 43.75 percent. Since this nunmber is far below 80 percent,
the cut score results in adverse inpact under the EEOC s four-fifths rule

-6-



Plaintiffs’ scores were as follows: Gegory Sanders (65); Sharon
| sabel (64); Walter WIllians (63); Richard Parker (57). (Pl
Trial Exh. 12.)

Those candi dates that passed the witten exam nati on went on
to participate in the video assessnent on June 2, 2000. On July
12, 2000, the City issued an Information Bulletin identifying al
eligible officers who successfully conpleted the pronotiona
process and who the MPD anticipated pronoting over the next two
years. (Pl. Trial Exh. 11.) This Bulletin, of course, included
only officers who received a score of 66 or above on the initia
witten exam nation, since officers who received a | ower score

were not allowed to proceed to the video assessnent.*

CONCLUSI ONS OF LAW
. Title VI

The Suprenme Court in Giggs v. Duke Power Co., 401 U.S. 424

(1971), and Al bemarl e Paper Co. v. Mody, 422 U S. 405 (1974),

set forth the tripartite burden of proof standard for determ ning
whet her the use of a particular enploynent practice has a
di sparate inpact. Plaintiffs nust first establish a prina facie

case by showi ng that the business practice at issue is

't should be noted that in the 2000 promoti on processes within the MPD
for the positions of major and inspector, the City did not use a cutoff score.
(PI. Mot. for Summ J., Exh. 4, pg. 144-5.) Additionally, the City does not
generally use cutoff scores in its promotion tests in the other divisions of
City government. (PI. Mot. for Summ J., Exh. 6.)
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discrimnatory. Plaintiffs may do so by proving that the enployer
used a particular enploynent practice that had a significantly

di sproportionate or adverse inpact on mnorities. Wards Cove

Packing Co. v. Antonio, 490 U. S. 642 (1989); Watson v. Fort Wrth

Bank and Trust Co., 487 U. S. 977 (1988).

Once plaintiffs have set out a prina facie case, i.e. have
shown that the tests in question select applicants for pronotion
in aracial pattern significantly different fromthat of the poo
of applicants, the enployer nust neet “the burden of show ng that
any given requirenent [has]...a manifest relationship to the
enpl oynent in question.” Giggs, 401 U S. at 432. Al benarle
explained that “[i]f the enployer neets the burden of proving
that the tests are ‘job-related,’” it remains open to the
conplaining party to show that other tests or selection devices,
without a simlarly undesirable racial effect, would al so serve
the enployer’s legitinmate interest in efficient and trustworthy

wor kmanshi p.” Al bermarl e Paper Co., 422 U.S. at 432.

Adver se | npact

The Uni form Cui del i nes on Enpl oyee Sel ection Process, 29
C.F.R 8§ 1607.4d (1993), adopted by federal civil rights
enf orcenent agencies, including the Equal Enpl oynment Qpportunity

Conmi ssion (the “Quidelines”)® define adverse inpact as “[a]

® The Sixth Circuit has stated that these guidelines are only used “to the extent that they
are useful in theparticular setting of the case under consideration, for advanang the basic
purposes of Title VI1.” Police Officersfor Equal Rightsv. The City of Cdumbus, Ohio, 916 F.2d
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substantially different rate of selection in hiring, pronotion,

or other enploynment decision which works to the di sadvant age of
menbers of a race, sex, or ethnic group.” 29 CFR 8§ 1607. 16(B)
There are several ways to nmeasure adverse inpact, one of which is
the four-fifths rule as defined in the Guidelines:

A selection rate for any race, sex, or ethnic group which is

| ess than four-fifths (4/5) (or eighty percent) of the rate

for the group with the highest rate will generally be
regarded by the Federal enforcenent agencies as evidence of
adverse inpact, while a greater than four-fifths rate wl|l
generally not be regarded by Federal enforcenment agencies as

evi dence of adverse inpact. 29 C F. R Section 1607.4(d)

(1986) .

In the case at bar, out of 120 test takers, 47 African
Anmericans and 51 whites passed the witten examwth a score of
66 or above. The selection rate of African Americans, therefore,
was 83.4% of the selection rate for whites. Since the selection
rate of mnorities was, therefore, greater than 80% of the rate
for whites, the four-fifths rule is not violated.®

Moreover, Plaintiffs agree that, analyzed under the four-

fifths rule, there is no adverse inpact. However, Plaintiffs’

1092 (6th Cir. 1990)_citing Espinoza 414 U.S. at 94.

6 Applying a cut score of 66 resulted in 47 out of 63 African-American
candi dates passing the test. Forty-seven divided by 63 equals .746. Fifty-one
out of 57 non-mnority candi dates passed the test. Fifty-one divided by 57
equal s .895. Conparing these two numbers (.746/.895) yields a selection rate
of .834, or 83.4 percent. Since this number is greater than eighty percent, it
does not violate the EEOCC's four-fifths rule.
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expert, Dr. Richard DeShon’, asserts that other indices show
adverse inpact. (Tr. DeShon Rebuttal at 1.) Dr. DeShon testified
that other statistical evidence supports a finding that the
witten test and the cutoff score resulted in substantial

di sparity based on race: the independent groups T-test, the Z-
test for independent proportions, and the D-index, a neasure of
effect size. (Tr. DeShon Direct at 37-42.)

Conparing the nean scores in a T-test analysis yielded a
statistically significant result. Mnority candi dates had a nean
score of 69.17 while white candi dates had a nean score of 75.59,
creating a difference between the groups of 6.42. The effect size
was .9, which Dr. DeShon stated was a |l arge difference. (DeShon
Affidavit, Para. 21-22.)

The Z-test for independent proportions showed that white
candi dat es passed the test at about a rate of 90% or .8947, and
African Anmericans passed the test using the cut score of 66 at a
rate of 74.6 percent. The difference in those percentages is 15
percent, which Dr. DeShon asserted is statistically significant,
yielding a Z score of 2.35.

For purposes of this case, the Court concludes that the
anal ysis using alternative indices to the four-fifths rule is

nore appropriate to neasure adverse inpact. The Court finds that

"Dr. Richard DeShon, an industrial psychologist, is currently an

associ ate professor of psychol ogy at M chigan State University in East
Lansi ng, M chi gan.
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Plaintiffs’ statistical evidence shows that adverse inpact has
i ndeed occurred, and accordingly, there has been discrimnation.
“Aplaintiff ina Title VII suit need not prove discrimnation
with scientific certainty; rather his or her burden is to prove

di scrimnation by a preponderance of the evidence.” Bazenore v.

Friday, 478 U. S. 385, 400 (1986).
The Court notes that the Suprene Court has not adopted the
four-fifths rule as a strict test of inpact discrimnation. The

First Circuit in Fudge v. Cty of Providence Fire Dept., 766 F.2d

650, 658 (1st Cr. 1985), noted that “the better approach is for
the courts to require a showing that the disparity is
statistically significant, or unlikely to have occurred by
chance, applying basic statistical tests as the nmethod of proof.”
O course, one way of showing that is the four-fifths rule, but
it is not the only way of show ng discrimnatory inpact.® Dr.
DeShon testified further that the four-fifths rule is nore
applicable to |l arger sanple sizes and should not be used in cases
such as this where there are 120 individuals. (Tr. DeShon

Rebuttal at 6.)

8 Simlarly, the Seventh Circuit affirmed a district court’s denial of
summary judgment for the defendant when the city argued that the conparative
pass rate of 98.24% for African Anmericans legally precluded a finding of
di sparate i nmpact under the four-fifths rule. Bew v. City of Chicago, et al.
252 F.3d 891 (7th Cir. 2001). The court of appeals found that “the district
court properly noted that the 80% gui deline may be ignored when other
statistical evidence indicates a disparate impact.” |Id. In that case, the
“district court found that the ‘test for difference between independent
proportions’ yielded a Z-score more than five standard deviations fromthe
norm and that this statistic established prima facie disparate inmpact.” |d.
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Furthernore, the cormmentary to the EEOC regul ati ons even
all ows for exceptions: “Smaller differences in selection rate nmay
nevert hel ess constitute adverse inpact, where they are
significant in both statistical and practical terns or where a
user’s actions have di scouraged applicants disproportionately on
grounds of race, sex, and ethnic origin.” 29 CF. R 8§ 1607.4(d).

Busi ness Justification

Once the Plaintiff establishes that there has been adverse
| npact, the burden shifts to the Defendant to show a busi ness
justification for the challenged practices. The Suprene Court
made clear in Wards Cove that this burden is not one of
persuasion, but is one of production of evidence: “In this stage,
the enpl oyer carries the burden of producing evidence of a
busi ness justification for his enploynment practice. The burden of
per suasi on, however, remains with the disparate-inpact

plaintiff.” Wards Cove, 490 U. S. at 2126

Witten test

To prove a selection procedure is job-related, the enpl oyer
nmust show “by professionally acceptable nethods, [that the test
is] predictive of or significantly correlated with inportant
el enents of work behavi or which conprise or are relevant to the
job or jobs for which candi dates are being evaluated.” Black Law

Enforcenment Oficers Ass’'n v. Cty of Akron, 824 F.2d 475, 480

(6th Cr. 1987)(brackets in original)(internal quotation marks
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omtted)(quoting Al bemarle Paper Co., 422 U. S. at 431). A test

that has a discrimnatory inpact on hiring or pronotion of
menbers of any race or ethnic group is considered discrimnatory
unless it is validated in accordance with the guidelines.

Wllians v. Ford Mbtor Co.,187 F.3D 533 (6th Gr. 1999) citing

Gonzales v. @Glvin, 151 F.3d 526, 529 n.4 (6th GCr. 1998). Under

t he Guidelines, enployers may use three types of studies to
val i date an enpl oyee sel ecti on procedure: content, construct, or
criterion-related validity studies. 29 CF.R 8 1607.5 (a). See

also Zamlen v. Gty of develand, 906 F.2d 209, 218 (6th G

1990).

Def endant’ s expert Dr. Jones attenpted to validate the test
at issue through content validity studies. Content validity
studi es are based on data showing that the content of the test is
representative of inportant aspects of performance on the job for
whi ch the candi dates are to be evaluated. 29 C.F. R § 1607.16(d).
In other words, a test will have content validity if there is a
direct relationship between the test contents and the job

contents. Police Oficers for Equal Rights, 644 F. Supp. at 414.

Content validation first entails a job analysis to determ ne
the inmportant know edge, skills and abilities required to perform
the job at issue. Next, the test devel oper nust carefully select
tests to assess the requisite know edge, skills and ability. 1In

doi ng so, the test devel oper nust denonstrate that those tests
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utilized in the selection system appropriately weigh the
know edge, skills and abilities to the sane extent they are
required on the job. (Tr. DeShon Direct at 28.)

The Court concludes that the evidence does not support the
necessary i nference that those who performbetter on the witten
test will be better perforners on the job. The test, which
operated as an initial hurdle to proceed in the pronotion
process, only neasured one conponent needed for the job of
i eutenant, and not the entire domain. Dr. Jones testified that
he designed the witten test only to test job know edge, and
sought to neasure the “other nmajor elenents of the job” in the
remai ni ng conponents of the pronotion process. (Tr. Jones Direct
at 23-4.) Job knowl edge is only a limted part of the job
anal ysis for the position of lieutenant; the witten test did not
test interpersonal skills and nanagenent abilities also included
in the job analysis. (Tr. DeShon Rebuttal at 17.)

Dr. DeShon testified that the witten test was not
adequately validated because it only tested for one conponent
instead of all the conponents in order to cone up wth a rank
ordering. Accordingly, he asserted those rank orderings could not
be trusted to be related to actual job performance. (Tr. DeShon
Rebuttal at 16.) In order for a test to be valid, the test nust
neasure the full set of know edge, skills and ability to support

the inference that the higher scorer on the test is going to be
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the better job perfornmer. Dr. DeShon testified:

“And in situations such as this, there
are many, nmany other factors, as the job
anal ysi s denonstrates, there are many
other facts that contribute to job
performance, not just job know edge, so
I nternal personal skills,

responsibility, integrity, planning. The
I ssue here is can | have the job

know edge test that is job-related, and
yet if | don’'t assess the congl onerate,

t he set of know edge, skills and
abilities required to performthe job, I
have no i dea of the person’s standing on
t hese other components. | don’'t know how
t hey woul d score rank order on these

ot her conponents and, therefore, |

cannot use one test to justify the

I nference that just because | score

hi gher on one test will nmean | wll
result in higher |evels of perfornance.”
(Tr. DeShon Direct at 22)

Dr. DeShon testified that the final report that Dr. Jones
devel oped in the job analysis clearly denonstrates that there is
much nore to job performance than job know edge and woul d require
ot her assessnents to capture those inportant know edge, skills
and abilities, such as personality variables. (Tr. DeShon D rect
at 51.)

Most striking to the Court is the evidence regardi ng one
particul ar candi date, Susan Lowe. Ms. Lowe scored a 66 on the
witten test, high enough to survive the initial hurdle and
proceed to the other conponents of the pronotion process. After
the witten test, she was nunber 71 in the rank order of

lieutenants that remained eligible for pronotion. (Pl. Tr. Exh.
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11.) However, the final list of those who qualified for pronotion
to lieutenant conpleted after the conclusion of the remaining
conponents of the pronotion process included Ms. Lowe as the
second nost qualified candidate. (Pl. Tr. Exh. 14.) This piece of
evi dence clearly dispels any inference that the witten test
appr oxi mat ed j ob perfornance.

Furthernore, Dr. Jones did not pilot test the witten test
outside the MPD. The only pilot testing within the organization
was to have “two or three senior |evel people” review a fina
version of the test “a day or two before the test was to be
printed.” (Tr. Jones Direct at 45.) Mdreover, the SMES were not
gualified test devel opers; they only received the brief training
that Dr. Jones provided prior to drafting test itens. There al so
exi sts evidence that sone of the candi dates who assisted in the
drafting of the pronotion tests encountered simlar questions on
the lieutenant tests.

Cutof f score

__ To validate the use of a cutoff score, the inference that
must be drawn is that the cutoff score should neasure m ni nal
qualifications. The CGuidelines provide that “where cutoff scores
are used, they should nornally be set so as to be reasonabl e and
consistent with normal expectations of acceptable proficiency
within the work force.” 29 U S.C. 8§ 1607.6(h). The Third G rcuit

has held that “taken together, Giggs, Al bemarle and Dot hard
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teach that in order to show the busi ness necessity of a
discrimnatory cutoff score an enpl oyer nust denonstrate that its
cutof f measures the mninmum qualifications necessary for

successful performance of the job in question.” Lanning v.

Sout heastern Penn. Transp. Auth., 181 F.3d 478 (3d Cr. 1999). In

order to be valid, therefore, the cutoff score of 66 nust
appropriately neasure the mnimum qualifications necessary for
successful performance of the job of lieutenant in the Menphis
Pol i ce Departnent.

_ There is nothing in the record to indicate that the cutoff
score was validated. (Tr. DeShon Direct at 29.) In fact, the test
devel oper stated that the cutoff score was not validated:

Q “You didn’'t attenpt to, quote, validate the cut score,
did you?”

A “No.” (Tr. Jones Direct at 122-23.)

The original cutoff score of 70 was arbitrary, and was only
i npl enented at the Union’s directive. Dr. Jones testified that he
di d not condone the usage of a cutoff score, and referred to it
as “totally inappropriate”, (Tr. Jones Direct at 27), “a |ogica
absurdity”, (Tr. Jones Direct at 20) and “ludicrous”, (Tr. Jones
Direct at 20). The only reason he consented to its usage was
because the Union insisted: “...they made it crystal clear that
they were not willing to accept what we had done in ‘96, vis-a-
vis the cut score.” (Tr. Jones Direct at 71.)

It was only after adverse inpact under the four-fifths rule
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was found that the Gty agreed to |ower the cutoff score to 66.
Jones testified to this effect, adding that he recomended
dropping the cutoff score by a neasure of the standard error,
approximately four points.(Tr. Jones Cross at 32.)

In response to a question regarding the rationale for the
cut score, Jones replied: “The rationale was to set it at a | evel
that would yield no adverse inpact and that woul d produce a
percent of passing enployees, it would satisfy or possibly
satisfy the organi zation needs to fill vacancies.” (Tr. Jones
Cross at 32.)

Avoi di ng adverse inpact under the four-fifths rule,
approxi mati ng the nunber of candidates to fill open slots, and
followng the Union’s directives do not constitute a rationale
that justifies an arbitrary cutoff score, nor does it allow the
Def endant to escape the necessary requirenment that the cutoff
score nust measure mninmal qualifications. The Second Circuit has
hel d that “when an exam produces disparate racial results, a
cutoff score requires adequate justification and cannot be used
at a point where its unreliability has such an extensive inpact

as occurred in this case.” @uardi ans Assn of New York City Police

Dept. v. Cvil Service Comm, 630 F.2d 79, 86 (2d Cr. 1980). No

evidence in the record suggests that a cutoff score of 66 was
necessary for, or “related” to the position of |ieutenant.

Dr. DeShon testified that the cut score is incapable of
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di sti ngui shing between candi dates who can and cannot performthe
job of police lieutenant. (Tr. DeShon Rebuttal at 8.) Dr. DeShon
based this conclusion partly on his analysis of the Cruder

Ri chardson reliability coefficient, which was .76 for this test.
This nunber results in a standard error measurenent of 3. 84,
which Dr. DeShon testified was a | arge standard error

measur enent, yielding a confidence interval of eight points.
Transl ated to layman’s terns, Dr. DeShon stated that the
confidence interval nmeans that sonmeone with a cutoff score of 66
on the MPD witten test could have really had job know edge of
sonmeone who scored a 58 or soneone who scored a 74.

Furthernore, the arbitrary use of a cutoff score in the 2000
pronotion test is underscored when conparing it to the pronotion
process of 1996. In that process, Dr. Jones did not use a cut
score as an initial hurdle. Regarding the use of cut score in
2000, Jones stated,

“l did not recormend the cut score. |
certainly did not recoomend a cut score
of 70. | tried to make the point at this
nmeeting that to set a cutting score
before the test was even drafted was

I nappropriate, in |large part, because
there was no way to know how difficult
the test would be, therefore, setting a
cutting score without that information,
we had no way of guesstinating what the
potential outcome would be...So |

t hought it was ludicrous to set a cut
score absent that kind of information, a
fixed cut score such as a 70. | would

have had the sane opinion if the score
had been 60 or 90, it didn't matter.”
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(Tr. Jones direct at 70-71.)

In fact, if the 1996 pronotion process had been i npl enent ed
in 2000, 19 of the 22 candi dates who did not achieve a 66 on the
witten test would rank higher than a candi date who has been
pronot ed. (Deshon Aff., Para. 39.)

When asked why he did not consider elimnating the cut score
conpletely after realizing the cut score of 70 resulted in
adverse inpact, Dr. Jones testified that changing the score to 66
nore nearly approxi mated the decision nodel of the Union. It is
the test developer’s responsibility, not the Union's, to
determ ne what the cut score should be for the Cty.

As Dr. DeShon testified, the test devel oper, through the
content validity studies, should be in a position to determ ne
what weight to assign the various conponents of the selection
system

“It’s the test devel oper’s
responsibility to determ ne what the cut
score should be for the Gty or for the
Union. It’s the test devel oper’s
responsibility to determ ne through this
content validity process what the weight
shoul d be that are assigned to the
conponents of the selection system It’s
anal ogous to having a pilot who flies

pl anes tell sonmebody who buil ds
aircrafts how they should build their
aircraft. Building an aircraft is an
extrenely conplex technol ogy, just as is
buil ding a selection system And to have
a person or a group who isn't

know edgeabl e in the technol ogy required
to build a selection system and
determ ne how t hat sel ection system
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shoul d function and how it should be
build is absolutely beyond professional
standards.” (Tr. DeShon Direct at 69.)
Accordingly, the Court finds that the cutoff score was
not hing nore than an arbitrary decision and did not neasure
m ni mal qualifications. Therefore, the Court finds that Defendant
City of Menphis did not neet its burden of show ng that the
witten test with a cutoff score as an initial hurdle had a

busi ness justification.

Alternative Practices

_ Once the enployer identifies a legitinate, non-

di scrim natory business reason for the enploynent practice in
guestion, the burden shifts back to the plaintiff to show that
the reason is pretextual or to show the existence of an
alternative enploynment practice that reduces the disparate inpact
but serves the enployer’s legitimate interests. Watson, 487 U. S.
at 998. Because the Court did not find that Defendant has shown a
busi ness justification for use of the witten test with a cut
score as an initial hurdle in the pronotion process, the Court
need not reach this inquiry.

1. Violation of Cvil Service Laws

Plaintiffs also allege that Defendant’s actions violated its

own civil laws by failing to correctly score the witten test.® In

9Citv Charter
Sec [250.1]. Exami nations for applicants for enpl oyment.

Al'l applicants for employment in positions protected by this article,
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support of their argunent, Plaintiffs assert that the Cty
incorrectly scored eight of the 100 questions on the witten
exam Also, Plaintiffs assert that the Gty should have applied
the cutoff score as a percentage to the highest achieved score
I nstead of using it as an absol ute bar.

The Court finds that Defendant did not violate its civil
service laws. First, Plaintiffs present no evidence show ng that
Def endant had to apply the passing score as a percentage to the
hi ghest achi eved score. Second, even if Plaintiff was correct in
that the eight test questions at issue were scored incorrectly,
the City's actions do not amount to a violation unless it was
Wil I ful under Section 9-4. There is no evidence that the Gty

intentionally discrimnated or purposefully scored the witten

shall be subjected to conpetitive job-related exam nations under such
rul es and regul ati ons as may be adopted by the Director of Personnel
The exam nations to be provided for shall be of a practical nature and
relate to such matters as will fairly test the relative conpetency of
the applicant to discharge the duties of the particular position. These
exam nations should be devel oped in conjunction with other tools of
personnel assessnment and compl emented by sound programs of job design to
aid significantly in the devel opment and mai ntenance of an efficient
work force and in the utilization and conservation of human resources.
No question in any exam nation shall relate to political or religious
opinions or affiliations. The exam nation shall be conducted and
controlled by the Director of Personnel. (Ord. No. 3233, Section 4, 8-
31-82).

City Ordi nances

Section 9-3. Exam nations for applications for enploynent

(A) All applicants for enployment in positions protected by this article
shall be subjected to conpetitive job-related exam nations under such
rul es and regul ati ons as may be adopted by the director of personnel

(B) The exami nations to be provided for shall be of a practical nature
and relate to such matters as will fairly test the relative conpetency
of the applicant to discharge the duties of the particular position. No
gquestion in any exam nation shall relate to political or religious
opinions or affiliations. The exam nation shall be conducted an
controlled by the director of personnel
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test erroneously.
I11. 42 U S.C. 8 1981

Plaintiffs also allege that the Cty discrimnated agai nst
themin violation of 42 U S.C. 8§ 1981.' C ai ms under
§ 1981 nust entail an elenent of intent. There is no evidence in
the record that suggests that the discrimnation by the Cty of
Menphis was intentional. Mreover, an adverse inpact claim which
is the issue in the case at bar, nay not be brought under § 1981.
Accordingly, the Court finds for the Defendant on Plaintiffs’ 8§
1981 cl ai ns.
I[11. 42 U S.C. § 1983

To allege a prima facie case under 8 1983, a plaintiff nust
allege two elenents: (1) that the government action occurred
“under color of law and (2) that the action is a deprivation of

a constitutional right or federal statutory right. Parratt v.

Taylor, 451 U S. 527, 535 (1981). See also Bloch v. Ribar, 156
F.3d 673, 677 (6'" Cir. 1998). Section 1983 does not create

substantive rights, but instead nerely serves as a “nethod for
vindi cating federal rights el sewhere conferred . . . .” Baker v.
McCol I an, 443 U.S. 137, 144 n. 3 (1979). “The first step in any
such claimis to identify the specific constitutional right

allegedly infringed.”_Al bright v. Qiver, 510 U S. 266, 271

(1994). In their Conplaint, Plaintiffs assert that Defendant has

violated their rights under the Fourteenth Amendment. The Suprene

©section 1981 guarantees all persons the same rights “enjoyed by white
citizens.” 42 U.S.C. § 1981(a). Intent to discrimnate is a necessary el enent
of a claimunder § 1981. Murray v. Thistledown Racing Club, Inc., 770 F.2d 63
(6th Cir. 1985).
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Court in Washington v. Davis, 426 U S. 229 (1976), established,

however, that discrimnati on under the Fourteenth Amendnent nust

be intentional. 426 U S. 229 (1976). See also Feeney v. United

States, 523 U. S. 1085 (1998). Again, there is no evidence in the
record that the discrimnation that occurred in the case at bar
was intentional. Accordingly, the Court finds for the Defendants

on Plaintiffs’ § 1983 cl ai ns.
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ENTERED this __ day of February 2003.

JON P. McCALLA
UNI TED STATES DI STRI CT JUDGE
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