IN THE UNI TED STATES DI STRI CT COURT
FOR THE WESTERN DI STRI CT OF TENNESSEE
WESTERN DI VI SI ON

DEBBI E Bl RDSONG, et al.

Pl aintiffs.
V. No. 01-2953 M /A

THE G TY OF MEMPH S,

Def endant s.

N N N N N N N N N N N N N N

ORDER DENYI NG MOTI ON TO CERTI FY CLASS and GRANTI NG I N PART and
DENYI NG | N PART DEFENDANT' S MOTI ON FOR JUDGVENT ON THE PLEADI NGS
OR, ALTERNATI VELY, FOR SUMVARY JUDGVENT

Before the Court is Plaintiff’s Rule 23 Motion to Certify
Class, filed on March 8, 2002. Defendant filed a response on
April 15, 2002, to which Plaintiff responded on May 18, 2002. At
the Court’s request, Plaintiff and Defendant both filed
suppl ement al nenoranduns of | aw concerning the commonal ity
requi renent for class certification on January 13, 2003.

Defendant also filed a Mdtion for Judgnent on the Pl eadi ngs
or, Alternatively, for Sunmary Judgnent on Plaintiffs’ Title VII
clainms on May 20, 2002. Plaintiff responded on June 19, 2002 and

Def endant replied on July 3, 2002. For the reasons bel ow, the



Court DENIES the Mdtion to Certify Cass and GRANTS in part and
DENIES in part Defendant’s Mtion for Judgnent on the Pl eadings,
or, Alternatively, for Summary Judgnent.

Backgr ound

Plaintiffs are seven fermales who are currently, or were
formerly enployed as police officers for Defendant Gty of
Menphis. Plaintiffs filed their Conplaint on Novenber 28, 2001,
all eging clainms under Title VII of the Gvil R ghts Act of 1964,
42 U.S.C. 8§ 2000e; 42 U.S.C. § 1983; and the Tennessee Human
Rights Act. The Plaintiffs “seek to represent the class of
present and past fermale police officers subjected to a class-w de
practice of sex-based discrimnation by the Defendant.” (Pl
Resp. to Def. Mdt. for Summ J. at 2.)

Plaintiffs’ Conplaint includes both individual and general
allegations. Plaintiff Birdsong alleges that she was denied a bid
to the Street Crine Abatement Team on the basis of her sex;
deni ed “other pronotions;” and was “deni ed access to equal police
procedures with regard to officer discipline.” (Conpl. Para. 23.)
Plaintiff Birdsong filed an enploynent discrimnation charge with
t he Equal Enpl oynment Qpportunity Comm ssion (“EEOCC’) on or about
June 11, 2001, alleging that she was treated | ess favorably than
a male officer with respect to discipline relating to a
suspensi on she received in February 2001. The Notice of Right to
Sue was issued on August 22, 2001.

Plaintiff Beachamclains that “she was wongfully



di sci plined on several occasions, and on one occasion was fired
and later rehired.” (Conpl. Para. 24.) She did not file a charge
with the EECC relating to these or any other allegations
contained in the Conplaint.

Plaintiff Smith alleges that she was put on desk duty while
a male officer was not disciplined after both officers were
involved in a donestic dispute. She further alleges that when she
asked for a hearing, her supervisor informed her that “if she
dropped the charges she would be reinstated to an enforcenent

position;” however, “after dropping the charges, she was
term nated and the nale officer was never disciplined.” (Conpl.
Para. 25.) Plaintiff Smth filed a charge with the EECC on or
about March 15, 2001, alleging that her term atnion was unl aw ul
di scrim nation on the basis of race and sex. The EEOC issued a
right-to-sue letter on May 23, 2001

Plaintiff Newberry alleges that her male supervisor
conspired with a physician to di scourage her from continued
enpl oynent with Defendant, and that her “nmale supervisors
actively discouraged her fromparticipating in this [Crine
St oppers] program because of her illness.” (Conpl. Para. 26.)
Plaintiff Newberry did not file an EEOC charge relating to any of
t he all egations contained in the Conpl aint.

Plaintiff Javer asserts she was denied requests for overtinme

to participate in the DA R E. program although nale officers

were granted simlar requests. (Conmp. Para. 28.) Javer did not



file an EEOCC charge relating to any of the allegations contained
in the Conpl aint.

Plaintiff Wnfrey-Crawford all eges that she was injured in
an altercation with a suspect but that Defendant believes her
injury is psychol ogi cal and that she should, therefore, be
relieved of duty. (Conpl. Para. 29.) Crawford filed an EEOC
charge on or about August 2, 2001, alleging disability
di scrim nation under the Americans with Disabilities Act (“ADA").
Crawford was issued a right-to-sue |etter on Septenber 28, 2001.
Crawford, however, did not file a claimagainst the Defendant
based on the ADA.

Plaintiff Carson argues that she was “disciplined and
suspended on several occasions wthout pay dating back to
Sept enber 2000,” while male officers with simlar infractions
were not disciplined. (Conpl. Para. 27.) She filed an EECC charge
on or about June 8, 2001, alleging that she was treated
differently on the basis of her sex. Carson was issued her right-
to-sue letter on January 31, 2002.

Plaintiffs’ general allegations in their Conplaint include
charges that wormen are discouraged fromfiling conplaints
regardi ng discrimnation (Conpl. Para. 31); evaluations for nale
and femal e police officers are conducted differently (Conpl. Para
32); female officers are subject to different pronotional
standards (Conpl. Para. 33); certain positions are unavailable to

femal e officers (Conpl. Para. 34); fenale officers are subjected



to different discipline (Conpl. Para. 35); female officers are
“frequently placed in clerical jobs” in contravention of
establ i shed police policies (Conpl. Para. 36); and femal e
officers are termnated for offenses that do not result in
termnation for male officers. (Conpl. Para. 37.)
St andard

The Court will now exam ne the proposed class in |ight of

the requirements set forth in Rule 23. Rule 23(a) provides:

Prerequisites to a Cass Action. One or nore nenbers
of a class may sue or be sued as representative parties
on behalf of all only if (1) the class is soO nunerous
that joinder of all nenbers is inpracticable, (2) there
are questions of law or fact common to the class, (3)
the clains or defenses of the representative parties
are typical of the clains or defenses of the class, and
(4) the representative parties will fairly and
adequately protect the interests of the class.

Fed. R Civ. P. 23(a). Rule 23(b) provides, in relevant part:

Cl ass Actions Mintainable. An action may be
mai ntai ned as a class action if the prerequisites of
subdi vision (a) are satisfied, and in addition:

(2) the party opposing the class has acted or refused
to act on grounds generally applicable to the class,

t hereby nmaking appropriate final injunctive relief or
correspondi ng declaratory relief with respect to the
cl ass as a whole; or

(3) the court finds that the questions of |aw or fact
common to the nmenbers of the class predom nate over any
guestions affecting only individual nenbers, and that a
class action is superior to other avail able nethods for
the fair and efficient adjudication of the controversy.
The matters pertinent to the findings include: (A) the
i nterest of nenbers of the class in individually



controlling the prosecution or defense of separate
actions; (B) the extent and nature of any litigation
concerning the controversy already comrenced by or
agai nst nenbers of the class; (C the desirability or
undesirability of concentrating the litigation of the
claims in the particular forum (D) the difficulties
likely to be encountered in the managenent of a cl ass
action.

Fed. R Cv. P. 23(b).
A district court nust "conduct a 'rigorous analysis' into
whet her the prerequisites of Rule 23 are nmet before certifying a

class." In re American Medical Sys., Inc., 75 F.3d 1069, 1078-79

(6th Cr. 1996) (citing General Tel. Co. v. Falcon, 457 U S. 147,

161 (1982)). Although the trial court has broad discretion in
deci di ng whether to certify a class, that discretion nust be
exercised within the framework of Rule 23. 1d. at 1079 (citing

@lf Gl Co. v. Bernard, 452 U S. 89, 100 (1981); Cross V.

National Trust Life Ins. Co., 553 F.2d 1026, 1029 (6th Cr. 1977)

(explaining that a "district court has broad discretion in
determ ni ng whether a particular case nmay proceed as a cl ass
action so long as it applies the criteria of Rule 23
correctly")).
It is well settled that "[a] class is not maintainable as a
class action by virtue of its designation as such in the
pl eadi ngs.
"Mere repetition of the |anguage of Rule 23(a) is not
sufficient. There nust be an adequate statenment of the
basic facts to indicate that each requirenment of the

rule is fulfilled. Mintainability may be determ ned
by the court on the basis of the pleadings, if
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sufficient facts are set forth, but ordinarily the
determ nati on should be predicated on nore information
than the pleadings will provide. . . . The parties
shoul d be afforded an opportunity to present evidence
on the maintainability of the class action.'"

Id. (quoting Weathers v. Peters Realty Corp., 499 F.2d 1197, 1200

(6th Cr. 1974) (citation omtted)). It is equally well settled
that "[t]he party seeking the class certification bears the
burden of proof." 1d.

In order to carry its burden, the noving party nmust satisfy
all four prerequisites of Rule 23(a) and "nmust al so denonstrate
that it falls within at |east one of the subcategories of Rule
23(b)." 1d. Turning first to the four prerequisites of Rule
23(a), Rule 23(a)(1) requires that the class be "so nunerous that
joinder of all nmenbers is inpracticable.” Fed. R Cv. P.
23(a)(1). "The reason for [the inpracticability] requirenent is
obvious. Only when joinder is inpracticable is there a need for
a class action device." 1 Herbert B. Newberg & Al ba Conte,

Newberg on Class Actions, § 3.01, at 3-4 (3d ed. 1992). Although

there is no strict nunerical test for determ ning

i npracticability of joinder, "[t]he nunerosity requirenent
requires exam nation of the specific facts of each case and

i nposes no absolute limtations. Wen class size reaches
substanti al proportions, however, the inpracticability
requirenent is usually satisfied by the nunbers alone.” Anerican

Medical Sys., 75 F.3d at 1079 (citations and quotations omtted).




Rul e 23(a)(2) requires that for certification there nust be
"questions of law or fact common to the class." Fed. R GCv. P.
23(a)(2). "The conmonality requirenent is interdependent with
the inpracticability of joinder requirenent, and the 'tests
toget her formthe underlying conceptual basis supporting class

actions.'" Anerican Medical Sys., 75 F.3d at 1080 (quoting 1

Newberg, supra, 8 3.10, at 3-47). In General Tel ephone Co. V.

Fal con, 457 U. S. 147 (1982), the Suprene Court expl ai ned:

The cl ass-action was designed as an exception to the
usual rule that litigation is conducted by and on
behal f of the individual naned parties only. C ass
relief is peculiarly appropriate when the issues

i nvol ved are common to the class as a whole and when
they turn on questions of |aw applicable in the sane
manner to each nmenber of the class. For in such cases,
t he cl ass-action device saves the resources of both the
courts and the parties by permtting an issue
potentially affecting every [class nenber] to be
litigated in an econom cal fashion under Rule 23.

Id. at 155 (quotations onmitted). "The commonality test 'is
qualitative rather than quantitative, that is, there need be only
a single issue commopn to all nenbers of the class.'" Anerican

Medical Sys., 75 F.3d at 1080 (quoting 1 Newberg, supra, 8§ 3.10,

at 3-50).
Di scussi on

In this case, Plaintiffs assert that there are questions of
fact and | aw common to the class. Specifically, Plaintiffs
contend that the “sexual discrimnation against themin the

wor kpl ace during their enploy with the Defendant” satisfies the



comonal ity requirenent. (Pl. Meno. of Law in Support of
Sati sfaction of the Commonality Requirenment at 6.)

Plaintiffs contend that there exist comon questions of |aw
and fact in that all Plaintiffs share clains under Title VII,
viol ations of both the 14th Anendnent and the Tennessee Human
Ri ghts Act and intentional and negligent infliction of enotional
di stress through the sane course of conduct - sexual
di scrim nation by Defendant. Although Plaintiffs concede that
the facts surrounding each Plaintiff’s allegations are different,
they assert that they “share the comon issues of sexual
di scrimnation and unequal treatnent of the sexes.” (Pl. Rule 23
Mt. to Certify Cass at 5.) Plaintiff further alleges that al
Plaintiffs have suffered sone formof disciplinary neasures that
are different fromthat inposed upon their male counterparts.
Plaintiffs further state that the “unnanmed Plaintiffs have
descri bed nunerous accounts of simlarly unequal treatnent
t hrough denotion and other forns of discipline.” (Pl. Rule 23
Mt. to Certify Class at 7.)

In their response, Defendants argue that Plaintiffs have not
identified any common questions of |aw or fact. Specifically,
Def endants contend that “Plaintiffs fail to identify a single
overriding policy or practice that establishes commonality or
typicality anong nenbers of a putative class.”(Def. Supp. Mem of

Law Concern. the Conmon. Req. for Class Cert. at 1.) In addition,



Def endants argue that to determ ne whether the Gty has

di scrimnated against this class necessarily requires an

i ndi vidualized determ nation for each femal e police officer
currently or formerly enployed by the Menphis Police Departnent.

Such an inquiry would entail proof of the subjective intent
of each purported perpetrator and an i ndependent exam nation of
each action that Plaintiffs allege constitutes discrimnation
based on sex. \Wen each plaintiff’'s claimdepends on facts and
ci rcunstances that are subjective and peculiar to that plaintiff,
then class-wide relief is not appropriate. Sprague, 133 F. 3d at
398.

Al though there may be questions of fact as to whether a
particular Plaintiff was discrimnated agai nst, those questions
are certainly not coomon. |In fact, as Defendants explain, given
the different managers, supervisory chains, decisions, and each
Plaintiff’s varying history within the Departnent, this
determ nation would require investigation into hundreds of
current or forner enployees.?

As such, the Court finds that Plaintiffs have not
denonstrated that the proposed class satisfies the conmonality
requi renent of Rule 23(a)(2). This conclusion is not to say that

certain Plaintiffs did not suffer discrimnation, or to nake

L Plaintiffs contend that the class contains approxi mately 220 femal es

who are or were enployed by the City of Menphis. (PlI. Mot. to Cert. Class at
4.)
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light of those clains, but sinply that they are not appropriate
for class action certification. Accordingly, the Court DEN ES the

Motion to Certify d ass.

The Court now turns to Defendants’ Mdtion to Disnmss on the
Pl eadi ngs, or, Alternatively for Sunmmary Judgnent. For the
foll owi ng reasons, the Court finds that Plaintiff Carson is the
only Plaintiff who may proceed in this case.

In order for federal courts to have subject matter
jurisdiction of enploynent discrimnation clains, the claimnt
must first unsuccessfully pursue adm nistrative relief. Ang v.

Proctor & Ganble Co., 932 F.2d 540, 545 (6th Gr. 1991). 42

U.S.C. Section 2000e-5(e) & (f)(1) requires that individuals who
claimthey were discrimnated against in violation of Title VII
must first file charges with the EECC, receive a Notice of Right
to Sue, and file their judicial Conplaint within ninety days of
recei ving such Notice. Plaintiffs Beacham Newberry and Javer
failed to file charges with the EEOC. Plaintiffs Smth and
Birdsong did not file their Conplaint within ninety days of the
i ssuance of the Notice of Right to Sue. Plaintiff Crawford,
conversely, did file a Conplaint wthin ninety days of the

i ssuance of a right-to-sue letter. However, Crawford filed her
charge under the ADA, and is therefore barred from maintaining

her Title VII action for sex discrimnation. Crawford checked the

-11-



“Disability” box on her EEOC charge, alleging alleged that she
was “deni ed a reasonabl e accommodati on” and further stated, “I
believe that | have been discrinm nated agai nst because of ny
disability.” Alleging discrimnation based on sex exceeds
Crawford s conplaints set forth in her EECC charges.

Despite the failure of these Plaintiffs to exhaust the
adm nistrative requirenents, Plaintiffs assert that they should
be allowed to proceed by *“piggy-backing” under the single filing
rule onto one representative charge that was filed in a tinely
manner and satisfies the EEOC s adm nistrative requirenents.
Plaintiffs argue that Plaintiffs Carson and Birdsong filed tinely
clainms and., therefore, serve as representative charges. (Pl
Resp. to Def. Mdt. for J. on Pleadings.)

The Sixth Crcuit recognized the “single filing rule,” which
all ows the administrative charge of one plaintiff to satisfy the
charge filing obligations of other plaintiffs, in the context of

a Title VII case in Equal Enploynent Opportunity Commin v. WI son

Metal Casket Co., 24 F. 3d 189 (6th Gir. 1994).

Under the single filing rule, the joining of clains nust be
substantially related to the tinmely filed claimand arise out of
simlar discrimnatory treatnent. WIson, 24 F.3d at 840.
Additionally, the Sixth Crcuit has adopted a narrower
application of the single filing rule, requiring that “[a] charge

wi |l be adequate to support piggybacking under the single filing

-12-



rule if it contains sufficient information to notify prospective
defendants of their potential liability and permt the EECC to
attenpt informal conciliation of the clains before a |awsuit if
filed.” Howett, 49 F.3d at 195.

As discussed in the preceding section, the record does not
support a conclusion that Plaintiffs’ clainms arise out of simlar
ci rcunst ances. Mdreover, none of the charges of Plaintiffs Carson
and Birdsong were sufficient to notify the Defendant of its
potential liability to nmultiple claimnts. The clai ns of
Plaintiffs Carson and Birdsong are limted to individual
i nstances of sex discrimnation and contain no | anguage that the
Court interprets as providing notice to the EECC or Defendant of
the intention to bring clainms on behalf of others simlarly
situated. Therefore, the clains of Plaintiffs Carson and Birdsong
do not warrant piggybacking of the clains of Plaintiffs Beacham
Newberry, Javer, Crawford and Smth under the single file rule.
Accordingly, the clains of Plaintiffs Beacham Newberry, Javer
and Smth are DI SM SSED for failure to exhaust their
adm nistrative requirenments and the clains of Plaintiff Crawford
are dismssed for failure to state a clai mupon which relief can
be grant ed.

The Court next considers the remaining clains of Plaintiffs
Bi rdsong and Carson. Al though Plaintiffs concede that Plaintiff

Birdsong did not file her judicial Conplaint within ninety days

13-



of the issuance of the right-to-sue letter, they contend that her
filing was tinmely because of equitable tolling, waiver, and
estoppel. The EEOC i ssued Plaintiff Birdsong’ s Notice on August
22, 2001. Plaintiff Birdsong filed her Conplaint on Novenber 28,
2001. The ninety-day period for filing suit once the EECC i ssues
the right-to-sue letter begins to run five days after the date on
whi ch the EECC nailed a Notice of Rights to Sue. Banks v.

Rockwell Int’l N. Am Aircraft Operations, 855 F.2d 324 (6th Cr.

1988) .

Under 42 U. S.C. 8 2000e-5(f)(1), an enployee nust file a
civil action within ninety days of the receipt of the notice of
right to sue. The time |imts for filing a Title VIl action in
court under the statute are not jurisdictional and nmay be toll ed.
The federal courts only sparingly resort to equitable tolling.

Irwin v. Dept. of Vet. Affairs, 498 U S. 89, 96 (1990); Zipes v.

Trans World Airlines, Inc., 455 U S. 385, 393 (1982). Typically,

equitable tolling will apply only when the litigant's failure to
satisfy a deadline resulted fromcircunstances beyond his

control. See Baldwin County Wl cone Center v. Brown, 466 U. S.

147, 151 (1984) (per curian)

Equitable tolling is only available if a claimant has
actively pursued tinely judicial remedies or if "the conplai nant
has been induced or tricked by his adversary's m sconduct into

allowing the filing deadline to pass.” Neal v. Xerox Corp., 991
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F. Supp. 494, 499 (E.D. Va. 1998)(citing lrwin). “Equitable
tolling, or waiver, . . . is available only in conpelling cases
which justify a departure from established procedures.” Puckett

v. Tennessee Eastnman Co., 889 F.2d 1481, 1488 (6th Cr. 1989).

The Sixth Circuit has identified five factors to consider
in determning the appropriateness of tolling alimtations
period: (1) lack of actual notice, (2) lack of constructive
know edge, (3) diligence in pursuing one's rights, (4) absence of
prejudice to the defendant, and (5) plaintiff's reasonabl eness in

remai ni ng i gnorant of the requirenent. Truitt v. County of

Wayne, 148 F.3d 644, 648 (6th Gr. 1998); E.E. O C v. Kentucky

State Police Dep't, 80 F.3d 1086, 1094 (6th GCr. 1996). See also

Andrews v. Or, 851 F.2d 146, 151 (6th Cr. 1988).

Plaintiff asserts that her filing requires equitable
tolling, waiver or estoppel because of the reliance by
Plaintiffs’ counsel on comunications with Defendant’s counsel to
obtain a resolution prior to the filing of the suit. The Court
finds that this is not a basis for equitable tolling. N nety days
prior to Novenber 28, 2001 was August 30, 2001. The EECC i ssued
the right-to-sue |letter August 22, 2001. Plaintiff failed to
file her conplaint in a tinely manner and the conplaint is tine-

barr ed. Banks v. Rockwell International North Anerican Aircraft

Qperations, 855 F.2d 324, 326 (6th G r. 1988); Hunter v.

St ephenson Roofing Co., 790 F.2d 472, 474 (6th Cir. 1986). “Even
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uncounseled litigants nust act within the tinme provided by

statutes and rules." Truitt v. County of Wayne, 148 F.3d 644,

647 (6th Cr. 1998) (quoting WIllians-Guice v. Board of Educ., 45

F.3d 161, 164 (7th Cr. 1995)). The Sixth Crcuit has upheld the
di smi ssal of simlar actions where the plaintiff filed his
conpl aint ninety-one (91) days after receipt of his right to sue

letter. See Peete v. Anerican Standard G aphic, 885 F.2d 331

(6th Cr. 1989).

Plaintiff Carson filed a conplaint with the EEOCC on June 8,
2001. Carson filed her suit in this Court on Novenber 28, 2001.
She received her right-to-sue letter fromthe EECC on January 31,
2002, the receipt of which Plaintiff Carson contends cured the
premature filing of her conplaint. Several courts have hel d that
premature filing of a Title VIl action, prior to the |ater
recei pt of a notice of right to sue, will not defeat a

plaintiff’s Title VI claim See Wlburn v. The Dial Corp., 724

F. Supp. 530 (WD. Tenn. 1989). This Court agrees and
accordingly, Plaintiff Carson is allowed to proceed.
Concl usi on

I n conclusion, for the reasons stated above the Court DEN ES
Plaintiffs’ Mtion to Certify C ass and GRANTS Def endants’ Mtion
to Dism ss on the Pleadings, or, Aternatively for Sunmary
Judgnent on the clainms of Plaintiffs Beacham Smith, Javer,

Newberry, Birdsong, and Crawford. The Court DEN ES Defendants’
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Motion to Dismss on the Pleadings, or, Alternatively for Sunmmary
Judgnent for Plaintiff Carson. The only remaining clains in this

case are those of Plaintiff Carson.

ENTERED this __ day of February, 2003.

JON P. McCALLA
UNI TED STATES DI STRI CT JUDGE
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