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vs.








No.   

Defendant.

PROPOSED JURY INSTRUCTIONS
INTRODUCTION

Members of the Jury:

Now that you have heard the evidence and the argument, it becomes my duty to give you the instructions of the Court as to the law applicable to this case.
Counsel have quite properly referred to some of the governing rules of law in their arguments.  If, however, any difference appears to you between the law as stated by counsel and that stated by the Court in these instructions, you are of course to be governed by the Court's instructions.
Nothing I say in these instructions is to be taken as an indication that I have any opinion about the facts of the case, or what that opinion is.  It is not my function to determine the facts, but rather yours.

In any jury trial there are, in effect, two judges.  I am one of the judges; the other is the jury.  It is my duty to preside over the trial and to determine what testimony and evidence is relevant under the law for your consideration.  It is also my duty at the end of the trial to instruct you on the law applicable to the case.

You, as jurors, are the judges of the facts.  But in determining what actually happened in this case -- that is, in reaching your decision as to the facts -- it is your sworn duty to follow the law I am now in the process of defining for you.

You must not be influenced by sympathy, bias, prejudice or passion.

You are not to single out any particular part of the instructions and ignore the rest, but you are to consider all the instructions as a whole and regard each in the light of all the others.

Now let me outline for you the parts of the charge so that you can follow it more easily.  First, I will instruct you as to the burden of proof and upon which party the law places that burden in the case, and I will give you some rules to help you as you consider the evidence.  Second, I will outline for you the law to apply in determining the legal issues with respect to liability.  Third, I will instruct you on the law with respect to damages.  Finally, I will explain to you about the form of your verdict. 
In this case, the Plaintiff, Odis G. Carver, brings claims of disability discrimination and age discrimination against the Defendants, Lydall Inc., Lydall Eastern, Inc., d/a/b Lydall, Inc. Composite Materials Division (ALydall@).  Mr. Carver claims that Lydall intentionally discriminated against him because of his disability by terminating his employment of March of 1997, and because of his age by treating a younger employee, specifically Tim Clark, more favorably by failing to offer him the position of PC Support Specialist.

Lydall and Mr. Cook deny these claims, Lydall contends that is decision to eliminate all the supervisory positions at the Covington plaint, including Mr. Carver=s position, was based on a business need to remain profitable.   The decision had nothing to do with Mr. Carver=s alleged disability or his age.  Lydall offered all three supervisors an alternative position in the plant or an option to retire with severance pay.  Mr. Carver chose neither option.  Lydall contends that Mr. Carver was not treated less favorably than a younger employee, in this case, Mr. Tim Clark because he was not qualified for the position.  Lydall contends that Carver was not offered the position.  Lydall=s position is that Mr. Carver=s position as Shift Supervisor was eliminated due to a reduction in force.

Single Employer

During proceedings before this trial, the Court determined that for purposes of this lawsuit, Lydall, Inc. and Lydall Eastern, Inc. are a Asingle employer@ when considering the Plaintiff=s claims under the Americans with Disabilities Act, the Age Discrimination in Employment Act and the Tennessee Human Rights Act.  If you award damages to the Plaintiff, this award will be as against both Defendants and, therefore, you do not need to concern yourself with which company may be bound by certain statements or acts by different employees.  Rather, for the purposes of this case, you are to consider Lydall, Inc. and Lydall Eastern, Inc. the same entity. 

The plaintiff Odis Carver has sued the defendants under the Americans with Disabilities Act of 1990, Tennessee Human Rights Act otherwise known as the ADA.  The ADA forbids discrimination in employment on the basis of a disability.  Plaintiff alleges that Lydall eliminated his shift supervisor position and terminated his employment because of his disability in violation of the ADA.

Odis Carver was a shift supervisor for Lydall.  Mr. Carver=s position of shift supervisor was eliminated March 15, 1997, and he was separated from his employment.  Mr. Carver claims that Lydall and Joe Cook terminated him because of his disability.

It is your duty to decide whether Plaintiff has proven his claims by a preponderance of the evidence as defined in these instructions.

You must perform your duties as jurors without bias or prejudice as to any party.  The law does not permit you to be governed by sympathy, prejudice or public opinion.  All parties expect that you will carefully and impartially consider all of the evidence, follow the law as it is now being given to you, and reach a just verdict, regardless of the consequences.

This case should be considered and decided by you as an action between persons of equal standing in the community, of equal worth, and holding the same or similar stations of life.  A corporation is entitled to the same fair trial at your hands as a private individual.  All persons, including corporations, partnerships,  and other organizations, stand equal before the law, and are to be dealt with as equals in a court of justice.

Unless you are otherwise instructed, the evidence in the case consists of the sworn testimony of the witnesses, regardless of who may have called them; all exhibits received in evidence, regardless of who may have produced them; and all facts which may have been admitted or stipulated.

Statements and arguments of counsel are not evidence in the case.  When, however, the attorneys on both sides stipulate or agree as to the existence of a fact, the jury must, unless otherwise instructed, accept the stipulation and regard the fact as proof.

Any evidence as to which an objection was sustained by the Court, and any evidence ordered stricken by the Court, must be entirely disregarded.

Burden of Proof

Where, as in this case, Lydall explains its decision concerning Mr. Carver in nondiscriminatory terms, Mr. Carver must prove by a preponderance of the evidence that Lydall=s explanation was a false reason or a Apretext@ and that age was the real reason for Lydall=s decision.  Pretext means a lie, specifically, a phoney reason for some action.  Mere disbelief of the reasons Lydall offers in support of its decision does not compel a judgment in Mr. Carver=s favor.  You must believe Mr. Carver=s explanation that age was a determining factor not to offer him the PC Support Specialist position.  You may, for instance, not believe that Lydall failed to offer him the P.C. Support Specialist job for the reasons stated (Mr. Carver was not qualified) and still conclude that it was not motivated by Mr. Carver=s age or any other unlawful motive.

Pretext

To find that an employer=s proffered reason for dismissing an employee is pretext, the plaintiff may show the following:

1.
That the stated reasons had no basis in fact; or

2.
That the stated reasons were not the actual reasons; and/or

3.
That the reasons given by the employer were insufficient to explain the employee=s discharge.

Pretext may be established directly if the evidence shows that the employer was more likely than not motivated by a discriminatory reason, or indirectly by evidence that the employer=s explanation is not credible.

The law does not mandate preferential treatment because an employee is forty (40) or older.  The law only requires employers to treat employees= ages neutrally.  Therefore, when a company discharges an employee, the law does not require the company to give a preference to the employee merely because the employee is forty (40) or older.

An employer who eliminates an employee=s job during a reduction in force for economic reasons has no duty to transfer the employee to another position within the Company.

Preponderance of the Evidence

The burden is on the plaintiff in a civil action, such as this, to prove every essential element of his claim by a preponderance of the evidence.  If the proof should fail to establish any essential element of plaintiff's claim by a preponderance of the evidence in the case, the jury should find for the defendant as to that claim.

To "establish by a preponderance of the evidence" means to prove that something is more likely so than not so.  In other words, a preponderance of the evidence in the case means such evidence as, when considered and compared with that opposed to it, has more convincing force, and produces in your minds a belief that what is sought to be proved is more likely true than not true.  This rule does not, of course, require proof to an absolute certainty, since proof to an absolute certainty is seldom possible in any case.

In this case the burden is on the Plaintiff to prove every essential part of his claim by a preponderance of the evidence.

A preponderance of the evidence simply means evidence that, when it is considered with and compared to opposing evidence, persuades you that Plaintiff=s claim is more likely true than not true.

In deciding whether any fact has been proved by a preponderance of the evidence, you may, unless otherwise instructed, consider the testimony of all witnesses, regardless of who may have called them, and all exhibits received in evidence, regardless of who may have produced them.

This preponderance of the evidence standard is the burden of proof that Mr. Carver must meet regarding his assertions of (1) disability discrimination; (2) the amount of damages caused by the discriminatory action based on disability; (3) age discrimination; and (4) the amount of damages caused by the discriminatory action based on age.

The burden of proving that Mr. Carver was terminated because of his disability remains with the plaintiff throughout the case; the burden is not on the defendant to prove a lack of discrimination.  In deciding whether defendant intentionally discriminated because of impermissible factors, your job is to determine what motivated the person or persons who decided to eliminate the position of shift supervisor or terminate Mr. Carver.

When a corporation is involved, of course, it may act only through natural persons as its agents or employees; and, in general, an agent or employee of the corporation may bind the corporation by his or her acts and declarations made while employed acting within the scope of his or her authority delegated to him or her by the corporation, or within the scope of his or her duties as an employee of the corporation.

In determining whether any fact in issue has been proven by a preponderance of the evidence in the case, the jury may, unless otherwise instructed, consider the testimony of all witnesses, regardless of who may have called them, and all exhibits received in evidence, regardless of who may have produced them.

The jury, however, may not engage in speculation or conjecture.
Credibility of Witnesses
You as members of the jury are judges of the facts concerning the controversy involved in this lawsuit.  In order for you to determine what the true facts are, you are called upon to weigh the testimony of every witness who has appeared before you, and to give the testimony of the witnesses the weight, faith, credit and value to which you think it is entitled.

You will note the manner and demeanor of witnesses while on the stand.  You must consider whether the witness impressed you as one who was telling the truth or one who was telling a falsehood and whether or not the witness was a frank witness.  You should consider the reasonableness or unreasonableness of the testimony of the witness; the opportunity or lack of opportunity of the witness to know the facts about which he testified; the intelligence or lack of intelligence of the witness; the interest of the witness in the result of the lawsuit; if any; the relationship of the witness to any of the parties to the lawsuit, if any; and whether the witness testified inconsistently while on the witness stand, or if the witness said or did something or failed to say or do something at any other time that is inconsistent with what the witness said while testifying.

These are the rules that should guide you, along with your common judgment, your common experience and your common observations gained by you in your various walks in life, in weighing the testimony of the witnesses who have appeared before you in this case.

If there is a conflict in the testimony of the witnesses, it is your duty to reconcile that conflict if you can, because the law presumes that every witness has attempted to and has testified to the truth.  But if there is a conflict in the testimony of the witnesses which you are not able to reconcile, in accordance with these instructions, then it is with you absolutely to determine which ones of the witnesses you believe have testified to the truth and which ones you believe have testified to a falsehood.

Immaterial discrepancies do not affect a witness( testimony, but material discrepancies do.

The greater weight or preponderance of the evidence in a case is not determined by the number of witnesses testifying to a particular fact or a particular state of facts.  Rather, it depends on the weight, credit and value of the total evidence on either side of the issue, and of this you jurors are the exclusive judges.

If in your deliberations you come to a point where the evidence is evenly balanced and you are unable to determine which way the scales should turn on a particular issue, then the jury must find against that party upon whom the burden of proof has been cast in accordance with these instructions.

Direct and Circumstantial Evidence
There are, generally speaking, two types of evidence from which a jury may properly find the truth as to the facts of a case.  One is direct evidence -- such as the testimony of an eyewitness.  The other is indirect or circumstantial evidence -- the proof of a chain of circumstances pointing to the existence of certain facts.

As a general rule, the law makes no distinction between direct or circumstantial evidence, but simply requires that the jury find the facts in accordance with the preponderance of all the evidence in the case, both direct and circumstantial.

It is the duty of the attorney on each side of a case to object when the other side offers testimony or other evidence which the attorney believes is not properly admissible.

At times during the trial, objections were made to questions or to the introduction of evidence, and motions concerning applicable law may have been made.  Arguments in connection with such objections or motions were sometime made out of the presence of the jury.  All rulings upon such objections or motions were based solely upon the law as I interpreted and applied it.

By allowing testimony or other evidence to be introduced over the objection of an attorney, the Court does not, unless expressly stated, indicate any opinion as to the weight or effect of such evidence.  You are the sole judge of the credibility of all witnesses and the weight and effect of all evidence.

When the Court has sustained an objection to a question addressed to a witness, the jury must disregard the question entirely, and may draw no inference from the wording of it, nor speculate as to what the witness would have said if permitted to answer.

You are to consider only the evidence in the case.  But in your consideration of the evidence you are not limited to the bald statements of the witnesses.  In other words, you are not limited to what you see and hear as the witnesses testify.  You are permitted to draw, from facts which you find have been proved, such reasonable inferences as seen justified in the light of your experience.

Inferences are deductions or conclusions which reason and common sense lead the jury to draw from facts which have been established by the evidence in the case.

Unless and until outweighed by evidence in the case to the contrary, you may find that official duty has been regularly performed; that private transactions have been fair and regular; that the ordinary course of business or employment has been followed; that things have happened according to the ordinary course of nature and the ordinary habits of life; and that the law has been obeyed.

You are not bound to decide any issue of fact in accordance with the testimony of any number of witnesses which does not produce in your minds a belief in the likelihood of truth, as against the testimony of a lesser number of witnesses or other evidence which does produce such a belief in your minds.

The test is not which side brings the greater number of witnesses or presents the greater quantity of evidence; but which witness, and which evidence, appeals to your minds as being most accurate, and otherwise trustworthy.

You, as jurors, are the sole judges of the credibility of the witnesses and the weight their testimony deserves.  You may be guided by the appearance and conduct of the witness, or by the manner in which the witness testifies, or by the character of the testimony given, or by evidence to the contrary of the testimony given.

You should carefully scrutinize all the testimony given, the circumstances under which each witness has testified, and every matter in evidence which tends to show whether a witness is worthy of belief.  Consider each witness' intelligence, motive and state of mind, and demeanor or manner while on the stand.  Consider the witness' ability to observe the matters as to which he has testified, and whether he impresses you as having an accurate recollection of these matters.  Consider also any relation each witness may bear to either side of the case; the manner in which each witness might be affected by the verdict; and the extent to which, if at all, each witness is either supported or contradicted by other evidence in the case.
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Deposition Testimony

Certain testimony has been read into evidence from depositions.  A deposition is testimony taken under oath before the trial and preserved in writing and/or videotape.  You are to consider that testimony as if it had been given in court.

                    Expert Witnesses

When knowledge of a technical subject might be helpful to the jury, a person  having special training or experiences in that technical field -- one who is called an expert witness -- is permitted to state his or her opinion concerning those technical matters.

Merely because an expert witness has expressed an opinion, however, does not mean that you must accept that opinion.  The same as with any other witness, it is up to you to decide whether to rely upon it.

It is unlawful for an employer to intentionally discriminate against a qualified individual with a disability because of that person's disability.  In this case the plaintiff, Odis Carver, claims that the defendant, Lydall, Inc., intentionally discriminated against him because of his disability.  The defendant denies this charge.  Defendant instead contends that it fired Mr. Carver for legitimate nondiscriminatory reasons.  It is your responsibility to decide whether the plaintiff has proven his claim against the defendant by a preponderance of the evidence as that term is defined in these instructions.
Americans with Disabilities Act: Purpose
The purpose of the Americans with Disabilities Act of 1990 (AADA@) is to eliminate discrimination against individuals with disabilities; to provide clear, strong, consistent, enforceable standards addressing discrimination against individuals with disabilities; to ensure that the Federal Government plays a central role in enforcing the standards established in Title I of the ADA on behalf of individuals with disabilities; and to invoke the sweep of congressional authority in order to address the major areas of discrimination faced day-to-day by people with disabilities.

Relevant Provision of the ADA

Mr. Carver=s disability discrimination claim is brought under a federal statute known as the Americans with Disabilities Act (AADA@).  The ADA provides, in part, that,

A[n]o covered entity shall discriminate against a qualified individual with a disability because of the disability of such individual in regard to job application procedures, the hiring, advancement, or discharge of employers, employee compensation, job training, and other terms, conditions, and privileges of employment.@
Mr. Carver=s disability discrimination claim is also brought under a Tennessee statute known as the Tennessee Human Rights Act (ATHRA@).  The THRA provides, in part, that:

AThere shall be no discrimination in the hiring, firing and other terms and conditions of employment . . . based solely upon any physical, mental or visual handicap.@
In order for plaintiff Mr. Carver to establish his claim of intentional discrimination by defendant Lydall, he has the burden of proving the following essential elements by a preponderance of the evidence that:

One, he is a qualified person with a disability, and was otherwise qualified for the position as that term is defined later in these instructions;

Two, defendant Lydall, Inc. intentionally discriminated against plaintiff, that is, the fact that plaintiff Mr. Carver was a qualified person with a disability was a motivating factor in the defendant=s decision to terminate the plaintiff;

Three, in order for the disability to have been a motivating factor in the defendant=s decision, the defendant must have known that Mr. Carver had a disability.

Four, as a direct result of the defendant=s intentional discrimination, the plaintiff sustained damages.

In order to prove that plaintiff's disability was a "motivating factor," plaintiff must prove that but for Plaintiff=s disability, he would not have been terminated.

The term "qualified individual with a disability," as used in these instructions, means an individual with a disability who can perform the essential functions of the employment position for which the plaintiff holds with or without an accommodation.

The Americans with Disabilities Act ("ADA") defines what it means to be an individual with a disability.  The term "disability" as used in the ADA means:

(1)
a physical or mental impairment that substantially limits one or more of the major life activities of such individual;

(2)
a record of such an impairment; or

(3)
being regarded as having such an impairment.

Disability and Handicap Defined

The term “disability” or “handicap” as used in these instructions means a physical or mental impairment that substantially limits one or more of the major activities of life, such as working.  The fact that Mr. Carver had physical impairments is not disputed in this case.  Whether these impairments substantially limited his life activity of working is a factual dispute for your determination.  In order to be substantially impaired in the major life activity of working, a person must be significantly restricted in the ability to perform either a class of jobs or a broad range of jobs in various classes as compared to the average person having comparable training, skills and abilities.  The inability to perform a single, particular job does not constitute a substantial limitation in the major life activity of working.

An impairment that disqualifies a person from only a narrow range of jobs is not considered a substantially limiting one.

With regard to whether an individual is substantially limited in the major life activity of working, the individual must be significantly restricted in the ability to perform either a class of jobs or a broad range of jobs in various classes as compared to the average person having comparable training, skills, and abilities.  The inability to hold a single, particular job or a narrow range of jobs does not constitute a substantial limitation in the major life activity of working.  Likewise, refusal to hire someone for a single job does not in and of itself constitute perceiving the person as a disabled individual.

The inability to work overtime does not, in and of itself, constitute a “substantial limitation” on the major life activity of working.

In determining whether Mr. Carver was substantially limited in the major life activity of working, you must consider whether the substantial limitation existed at the time of the elimination of Mr. Carver’s position.  Likewise, Lydall cannot be held liable for discrimination because of a disability if it had no knowledge of a “disability” or “handicap” as defined in these instructions.

Multiple Impairments

in this case, the Plaintiff contends that he suffered from bilateral carpal tunnel syndrome and a herniated disc.  Multiple impairments may be combined to constitute a disability.

Mitigating Measures

In determining whether Mr. Carver was substantially limited in the major life activity of working, you must take into account mitigating or corrective measures, such as medication, or hearing aids and determine whether Mr. Carver was actually and truly substantially limited in the major life activity of working, not whether he would have been or might have been if he did not take mitigating or corrective measures such as the above to offset the affects or symptoms of his impairments.

In order for the plaintiff to recover on his claims against defendant, he must prove that the defendant intentionally discriminated against plaintiff; that is, plaintiff's disability must be proven to be a motivating factor in defendant's decision to terminate plaintiff.

The mere fact that plaintiff claimed a disability is not sufficient, in and of itself, to establish plaintiff's claims.  By the same token, in showing that plaintiff’s disability was a motivating factor in how defendant treated plaintiff, it is not required that the plaintiff prove that either his disability was the sole motivation or even primary motivation for defendant's actions.  The plaintiff need only prove that disability was a factor that made a difference in defendant’s actions.

Plaintiff must prove that he would not have been discharged except for his disability or Lydall’s perception of his disability.

The ADA does not prohibit incorrect, arbitrary or even unfair decisions by an employer, but only decisions which are motivated by intentional discrimination against a qualified individual with a disability because of his disability.  The law does not require an employer's decisions to be good, wise, well-considered, or correct.  The question you must decide is whether the shift supervisor position was eliminated or Mr. Carver was terminated because he had a disability, not whether he was treated fairly or whether you approve of Lydall’s decisions and separation procedures.  You may not substitute your judgment for that of Lydall and its supervisors and managers, even though you personally might have acted differently or made different decisions with regard to Mr. Carver, or as to the particular standards for eliminating jobs or for terminating people.  You are not here to judge whether Lydall made a good decision in terminating Mr. Carver, but only to decide whether or not that decision was based on an actual intent to discriminate against him because of disability.  In other words, Mr. Carver must prove that he would have still been employed but for his disability.

ADEA

Plaintiff Odis carver also has asserted a claim against defendant Lydall based on the Age Discrimination in Employment Act (ADEA).  That Act provides in part that:

(a)
It shall be unlawful for an employer --

(1)
to fail or refuse to hire or to discharge any individual or otherwise discriminate against any individual with respect to his compensation, terms, conditions, or privileges of employment, because of such individual’s age; or

(2)
to limit, segregate, or classify his employees in any way which would deprive or tend to deprive any individual of employment opportunities or otherwise adversely affect his status as an employee, because of such individual’s age.

Coverage of the ADEA

The prohibitions contained in the Age Discrimination in Employment Act forbid discrimination against individuals who are at least forty (40) years old.  In other words, the Act makes it unlawful for an employer to discriminate against an individual forty (40) or older because of their age.

Purpose of the ADEA

The purpose of the Age Discrimination in Employment Act is to promote the employment of older persons based on their ability rather than their age and to prohibit arbitrary age discrimination in employment.  In other words, the purpose of this Act is to prevent employment discrimination because of age.

ADEA Elements

To establish a claim of age discrimination under the ADEA, the Plaintiff must prove the following elements:

1.
That he was 40 years old or older at the time of dismissal

2.
That he was qualified for the position;

3.
That he was discharged; and

4.
That he was treated worse than a comparable younger employee.

Mr. Carver may also show through circumstantial, statistical, or direct evidence that he has been discriminated against to satisfy the elements of the ADEA claim.


Causation

Plaintiff Odis Carver must establish by a preponderance of the evidence that age was a motivating factor in defendant Lydall’s adverse employment actions toward him.  The plaintiff need not establish that age was the sole factor motivating the defendant’s decisions.  Age may be one of a number of factors contributing to the defendant’s actions.  The plaintiff demonstrates that age was a motivating factor, if he shows that, but for his age, defendant Lydall would not have eliminated Mr. Carver’s Shift Supervisor position or; but for his age, Mr. Carver would not have been treated less favorably than a younger employee, in this case, Tim Clark.

Even if defendant Lydall has satisfied its burden of proof by proffering evidence tending to show legitimate, nondiscriminatory reasons for eliminating Mr. Carver’s Shift Supervisor position and offering the P.C. Support Specialist position to Tim Clark, Plaintiff Odis Carver may introduce evidence that the defendant’s articulated reasons for their actions were nothing more than a pretext for age discrimination.  In other words, the plaintiff may introduce evidence to show that the defendant’s reason is not the true reason why the defendant took the adverse actions against the plaintiff, that such reason is unworthy of belief, and that the true reasons for the adverse actions was age discrimination.

 When you consider the plaintiff’s evidence that the reason advanced by the defendants is a pretext, keep in mind that the relevant question is whether the defendants’ reasons were not the real reasons for their action.  The question is not whether the defendants’ reasons showed poor or erroneous judgment.  You are not to judge the defendants’ wisdom.  The defendants would be entitled to make their decisions for a good reason, a bad reason or for no reason at all, so long as the decisions were not motivated by unlawful discrimination.  However, you may consider whether the defendants’ reasons are merely a cover-up for discrimination.  In doing so, you may consider whether the asserted reasons comport with the defendant’s own policies and rules and whether such policies and rules are applied uniformly.  You also should carefully evaluate any subjective reasons the defendants have asserted for taking the actions against the plaintiff that it did in deciding whether the plaintiff has met his burden of proof.

It is Plaintiff Odis Carver’s burden to persuade you, by a preponderance of the evidence, that defendant Lydall took one or both of the adverse actions against him because of his age.  If you do not believe the defendants’ explanations for their actions, then you may infer, but need not infer, that the Plaintiff has satisfied his burden of proof that the Defendants intentionally discriminated against him because of his age.

Reduction in Workforce

Defendant contends that the termination of Plaintiff occurred for business, economic and budgetary reasons; that a decision was made to eliminate the employment position held by Plaintiff because it was not conducive to the goals of the Company, nor economically productive in the determination of management of the Company. The law does not require an employer to terminate an alternative employee holding any job for which Plaintiff was qualified.  Nor is the failure to do so evidence of pretextual reasons for Plaintiff’s termination.  The law does not guarantee continued employment to persons.  It merely prohibits employers from using a person’s age or disability as a substantially motivating factor to terminate such employees.

A workforce reduction situation occurs when business considerations cause an employer to eliminate one (1) or more positions within the Company.  An employee is not eliminated as part of a workforce reduction when he is replaced after his discharge.  The Plaintiff was not replaced if another employee was assigned to perform Plaintiff’s duties in addition to other duties, or if his work was redistributed among other existing employees already performing related work.  If you find that no other employee was hired or reassigned to perform only the Plaintiff’s former duties, or that Plaintiff’s duties were split up among other existing employees who performed Plaintiff’s duties in addition to performing their own work, then you must find that Plaintiff was not replaced and was therefore terminated as part of a genuine reduction in force.

Corporation Not To Be Prejudiced
The fact that a corporation is a party must not prejudice you in your deliberations or in your verdict.

You may not discriminate between corporations and natural individuals.  Both are persons in the eyes of the law, and both are entitled to the same fair and impartial consideration and to justice by the same legal standards. 

Law

Turning now to the legal theories in the case, it is my duty to tell you what the law is.  If a lawyer or party has told you that the law is different from what I tell you it is, you must, of course, take the law as I give it to you.  That is my duty, but it is your duty, and yours alone, to determine what the facts are and after you have determined what the facts are, to apply those facts the law as I give it to you, free from any bias, prejudice or sympathy, either one way or the other.

Negligence
80.03

Negligence is the doing of some act which a reasonably prudent person would not do, or the failure to do something which a reasonably prudent person would do, when prompted by considerations which ordinarily regulate the conduct of human affairs.  It is, in other words, the failure to use ordinary care under the circumstances in the management of one(s person or property, or of agencies under one(s control.

80.17

In order to prove the essential elements of Plaintiff(s claim, the burden is on the Plaintiff to establish, by a preponderance of the evidence in the case, the following facts:

First, that the Defendant was negligent in failing to satisfy one or more of the particulars alleged; and

Second, that the defendant(s negligence was a proximate cause of some injury and consequent damage sustained by the plaintiff.

                 Damages

In this case, if you find for the defendant, you will not be concerned with the question of damages.  But if you find in favor of the plaintiff, you will of course be concerned with the questions of damages.  It is my duty to instruct you as to the proper measure of damages to be applied in that circumstance.

THRA Damages

If you find that defendant Lydall violated either the ADA or the ADEA, then you must award plaintiff Odis Carver the actual damages that he has sustained as a result of the discriminatory actions of defendant Lydall.  The damages you may award are:

Back pay and the present value of any lost employment benefits.  Back pay is the sum of wages plaintiff Odis Carver would have earned from the date of the defendant=s adverse employment actions (i.e. March 15, 1997) through today=s date; and less that which he earned or reasonably could have earned.

Remember, throughout your deliberations, you must not engage in any speculation, guess, or conjecture and you must not award damages under this instruction by way of punishment or through sympathy.  Damages under the Age Discrimination in Employment act cannot be imposed or increased to penalize Lydall.  The purpose of a back pay award is to restore the employee to the status quo he would have enjoyed if the discriminatory discharge had not taken place.  Back pay, therefore, is limited to actual damages.

Compensatory Damages Under the ADEA

I instruct you that the purpose of the ADEA is to make persons whole for injuries suffered as a result of unlawful employment discrimination.  Under the ADEA, a successful plaintiff is entitled to recover lost wages and benefits, including increases in wages.  The amount of wages and benefits due is determined by calculating the amount that Plaintiff Odis Carver would have been earned from the date of the adverse employment actions (i.e. March 15, 1997) to the date of trial.

You cannot award any damages for pain, suffering, humiliation, mental anguish, or emotional distress under the Age Discrimination in Employment Act.

Liquidated Damages Under the ADEA

If you find that Defendant Lydall=s violation of the ADEA was “willful”, you must award Plaintiff Odis Carver liquidated damages -- that is, an amount equal to the lost wages and benefits you award.  Liquidated damages must be awarded to the plaintiff in addition to the lost wages and benefits he receives.

Defendant Lydall acted willfully if it deliberately, intentionally, and knowingly eliminated Plaintiff Odis Carver=s Shift Supervisor position and/or failed to treat him as favorably as comparable younger employees, in this case, Tim Clark because of his age, and it knew that such conduct was unlawful or showed reckless disregard of whether such conduct was unlawful or not.  I caution you that Plaintiff Odis Carver need not prove that Defendant Lydall specifically intended to violate the ADEA.  Plaintiff Odis Carver need only establish that Defendant Lydall knew or showed reckless disregard of whether its conduct was prohibited by the ADEA.

Willfulness

If you find that Mr. Carver was discriminated against by Lydall on the basis of age, then you must decide whether Lydall=s conduct was willful.  If you find that Lydall=s violation of the age discrimination law was willful, the court will award Mr. Carver money damages in addition to the back pay that you have awarded.

A violation is willful if the employer either knew or showed reckless disregard for the matter of whether its conduct was prohibited by the federal law under which the plaintiff sues.  A violation is willful if it is done voluntarily, deliberately, and intentionally and not by accident, inadvertence, or ordinary negligence.

Front Pay Under the ADEA

I instruct you that if Plaintiff Odis Carver persuades you that Defendant Lydall violated the ADEA, the Plaintiff may be entitled to prospective damages, sometimes called front pay.  I instruct you that in the event your award is for the Plaintiff, the court will calculate front pay.  Therefore, any award you make should not consider front pay as this is for the court to decide. 


Mitigation

The plaintiff must make every reasonable effort to minimize or reduce his damages for loss of compensation by seeking employment.  This is called mitigation of damages.

If you determine that Mr. Carver is entitled to damages, you must reduce these damages by 1) what Mr. Carver earned or 2) what Mr. Carver could have earned by reasonable effort during the period from his discharge until the date of trial.

You must decide whether the plaintiff was reasonable in not seeking or accepting a particular job.  However, the plaintiff must accept employment that is “of a like nature”.   In determining whether employment is “of a like nature”, you may consider:

1.
The type of work;

2.
The hours worked;

3.
The compensation;

4.
The job security;

5.
The working conditions; and

6.
Other conditions of employment.

The defendant must prove that the plaintiff failed to mitigate his damages for loss of compensation.

If you determine that the plaintiff did not make reasonable efforts to obtain another similar job, you must decide whether any damages resulted from his failure to do so.  You must not compensate the plaintiff for any portion of his damages that resulted from his failure to make reasonable efforts to reduce his damages.

The plaintiff=s diligence must be evaluated in light of the individual characteristics of the claimant and the job market.

A claimant is only required to make reasonable efforts to mitigate his damages, and is not held to the highest standard of diligence.

Compensatory Damages

If you find that Odis Carver was a qualified individual with a disability who suffered an adverse employment action from defendant, then you must determine an amount that is fair compensation for Mr. Carver.

These damages are called compensatory damages.  The purpose of compensatory damages is to make Mr. Carver whole -- that is to compensate him for the damages he has suffered -- other than back pay.  Compensatory damages can included medical expenses Mr. Carver may have incurred because of any adverse employment action taken against him by defendant.  In addition, compensatory damages can include compensation for pain and suffering, mental anguish, shock, embarrassment, humiliation, discomfort and inconvenience that he proves he has suffered because of the conduct of defendant.

You may award compensatory damages only for injuries Mr. Carver proves were proximately caused by defendant=s wrongful conduct.  The damages that you award must be fair compensation for all of Mr. Carver=s damages, no more and no less. 

If you decide to award compensatory damages, you should be guided by dispassionate common sense.  Computing damages may be difficult, but you must not let that difficulty lead you to engage in arbitrary guesswork.  On the other hand, the law does not require Mr. Carver to prove the amount of losses with mathematical precision, but only with as much definiteness and accuracy as the circumstances permit.  In particular, in regard to pain and suffering and mental and emotional distress, you may award damages to Mr. Carver for any alleged humiliation, emotional distress, mental anguish and suffering that he experienced as a result of his termination.

No evidence of monetary value of such intangible things as pain and suffering has been, or need be, introduced into evidence.  There is no exact standard for fixing the compensation to be awarded for these elements of damages.  Any award you make must be fair in light of the evidence presented at trial.

The fact that I have instructed you as to the proper measure of damages should not be considered as intimating any view of mine as to which party is entitled to your verdict in this case.  Instructions as to the measure of damages are given for your guidance, in the event you should find in favor of the plaintiff from a preponderance of the evidence in the case in accordance with the other instructions.

Finally, ladies and gentlemen, we come to the point where we will discuss the form of your verdict and the process of your deliberations.  You will be taking with you to the jury room a verdict form that will reflect your findings.  The verdict form reads as follows:


[READ VERDICT FORM]

Upon retiring to the jury room, you will select one of your number to act as your foreperson.  The foreperson will preside over your deliberations, and will be your spokesperson here in court.  A Verdict Form has been prepared for your convenience.  You will take this form and a copy of these instructions with you to the jury room.

When the jury has completed the Verdict Form, the foreperson will then date and sign the Verdict Form as so completed, and the jury will then return it to the courtroom.
It is proper to add the caution that nothing said in these instructions and nothing in any form of verdict prepared for your convenience is meant to suggest or convey in any way or manner any intimation as to what verdict I think you should find.  What the verdict shall be is your sole and exclusive duty and responsibility.

Your verdict must represent the considered judgment of each of you.  In order to return a verdict, it is necessary that each of your agree to that verdict.  That is, your verdict must be unanimous.
It is your duty as jurors to consult with one another, and to deliberate with a view to reaching an agreement, if you can do so without violence to individual judgment.  You must each decide the case for yourself, but only after an impartial consideration of the evidence in the case with your fellow jurors.  In the course of your deliberations, do not hesitate to re-examine your own views, and change your opinion, if convinced it is erroneous.  But do not surrender your honest conviction as to the weight or effect of evidence solely because of the opinion of your fellow jurors, or for the mere purpose of returning a verdict.
We will be sending with you to the jury room all of the exhibits in the case.  You may have not seen all of these previously and they will be there for your review and consideration.  You may take a break before you begin the case.  However, you may not deliberate at any time unless all eight of you are present together in the jury room.  Some of you have taken notes.  I remind you that these are for your own individual use only and are to be used by you only to refresh your recollection about the case.  They are not too be shown to others or otherwise used as a basis for your discussion about the case.

You will take the verdict form to the jury room and when you have reached a unanimous agreement as to your verdict, you will have your foreperson fill it in, date and sign it, and then return to the courtroom.

Remember at all times that you are not partisans.  You are judges -- judges of the facts.  Your sole interest is to seek the truth from the evidence in the case.

If it becomes necessary during your deliberations to communicate with the Court, you may send a note by the marshal, signed by your foreperson, or by one or more members of the jury.  No member of the jury should ever attempt to communicate with the Court by any means other than a signed writing, and the Court will never communicate with any member of the jury on any subject touching the merits of the case, other than in writing, or orally here in open court.

Bear in mind also that you are never to reveal to any person, not even to the Court, how the jury stands, numerically or otherwise, on the questions before you until after you have reached a unanimous verdict.
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