N THE UNI TED STATES DI STRI CT COURT
FOR THE WESTERN DI STRI CT OF TENNESSEE
VESTERN Dl VI SI ON

| NTERNATI ONAL BROTHERHOOD OF
ELECTRI CAL WORKERS, LOCAL 474,

Pl aintiff,

VS. No. 2:01CVv2939-V
ABE RICE, d/b/a ABE RICE
ELECTRI C, and AMFIL ELECTRI C,
I NC., LORRAINE FELTS, d/b/a
AMFI L ELECTRIC, I NC., ABE

RI CE ELECTRIC, INC. and AMFIL
ELECTRI C, | NC.,
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Def endant s.

ORDER ON PENDI NG MOTI ONS

The plaintiff, International Brotherhood of Electric Wrkers,
Local 474 (“IBEW), filed this lawsuit to enforce an arbitration
award agai nst defendants Abe Rice, Abe Rice Electric, Inc., and
Anfil Electric, Inc. ( collectively referred to as “Abe Rice”) for
violating provisions of a collective bargaini ng agreenent between
the parties. Subject matter jurisdiction is based on § 301(a) of
t he Labor Managenent Rel ati ons Act which confers federal subject-

matter jurisdiction over suits for violations of |abor contracts.?

! Section 301(a) of the Labor Managenent Rel ations Act
provi des:

(a) Venue, anount, and citizenship. Suits for violation
of contracts between an enpl oyer and a | abor organi zati on



Presently before the court is the Decenber 26, 2001 noti on of
the defendants, pursuant to Fed. R GCv. P. 12(b)(1) and 12(b)(6),
to dismss the conplaint filed against them by |IBEW for |ack of
subject matter jurisdiction and for failure to state a claim In
the alternative, the defendants ask the court to stay this action
until the National Labor Relations Board (NLRB) adjudicates two
pendi ng matters involving the parties tothis lawsuit. Also before
the court is the notion of IBEWfiled April 13, 2002 for summary
judgnment on its conplaint.

UNDI SPUTED FACTS

The follow ng facts are undi sputed. Abe Rice, Inc. and Anfil,
Inc. are electrical <contractors performng industrial and
commercial electrical contracts. (Pl.”s Mem in Supp. of Mdt. for
Summ J., Pl.’s Statenment of Material Undisputed Facts “SOF" 2.)
The defendant Abe Rice individually is the owner and operator of

Abe Rice Electric and is now the owner of Anfil Electric.? Abe

representing enployees in an industry affecting conmerce
as defined in this Act, or between any such | abor
organi zations, may be brought in any district court of
the United States having jurisdiction of the parties,
Wi t hout respect to the anobunt in controversy or w thout
regard to the citizenship of the parties.

28 U.S.C. § 185(a).

2 The defendants state that the enpl oyees of Anfil were
transferred to the payroll of Abe Rice Electric. Both Abe Rice
El ectric and Anfil Electric have been adm nistratively dissolved
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Ri ce enpl oys electrical workers, sone of whomare affiliated with
t he uni on, | BEW

| BEWnegoti ated a col | ecti ve bargai ni ng agreenent (“CBA’) with
the National Electrical Contractors Association. |In a settlenent
agreenent with | BEWresol ving a pendi ng NLRB unfair | abor practice
charge filed by I BEW Abe Rice agreed on Decenber 20, 2000 through
two letters of assent to be bound by the terns of the CBA begi nning
January 2, 2001. (SCF 3; Pl.'s Conpl. at Ex. 3.) On March 29,
2001, IBEWsent a letter to Abe Rice notifying it that there were
fourteen enployees who remai ned uncl assified. The letter also
stated that if the |listed enpl oyees were not classified by April,
t hey woul d not be covered. |IBEWthen filed a grievance agai nst Abe
Rice with the Joint Labor Managenent Committee, pursuant to the
CBA, alleging that Abe Rice breached the agreenent by failing to
pay wages and benefits to sone of the workers and by failing to
provide information to classify the enployees in their respective
job categories for union purposes. (SOF 5.) |BEW demanded back
wages, |iquidated damages, work reports, enployee classification
data and attorney fees, and it requested a hearing before the Joint
Labor Managenent Commttee pursuant to provisions of the CBA

governi ng resol utions of grievances to resolve the issues raised in

by the State of Tennessee as of March, 2001.
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its grievance.® (1d.) By letter dated August 15, 2001, the Joint
Labor Managenent Committee set a hearing for August 28, 2001.

In a letter dated August 14, 2001, Abe Rice purportedly

® The pertinent provisions of the CBA provide as follows:

LABOR MANAGEMENT COWM TTEE
Section 1.05 There shall be a Labor-Mnagenent Conmmittee of
three (3) representing the Union and three (3) representing the

Chapter. It shall neet regularly at such stated tines as it may
decide. However, it shall also neet within 48 hours when notice
is given by either party. It shall select is own Chairnan and
Secretary.

ADJUSTMENT OF GRI EVANCES

Section 1.06 All grievances or questions in dispute shall be
adj usted by the duly authorized representative of each of the
parties to this Agreement. |In the event that these two are
unabl e to adjust any matter with 48 hours, they shall refer the
same to the Labor-Managenent Comm ttee.

VOTI NG AND QUORUM
Section 107 Al matters com ng before the Labor-Managenent
Comm ttee shall be decided by a majority vote

Section 1.08 Should the Labor-Managenent Conmittee fail to agree
or to adjust any matter, such shall then be referred to the
Federal Medi ation Service for adjudication. The arbitrator’s
deci sions shall be final and binding on both parties hereto.

Section 1.09 Wen any matter in dispute has been referred to
conciliation or arbitration for adjustnent, the provisions and
conditions prevailing prior to the time such natters arose shal
not be changed or abrogated until agreenment has been reached or a
ruling has been nade.

Section 1.10 The Federal Mediation Service shall have no power
or authority to add to, subtract from change, nodify, or alter
in any way the provisions of this agreenment, or inpose on either
party hereto a limtation or obligation not explicitly provided
for in this Agreenent. Decisions of the Federal Mediation
Service shall be final and binding upon the parties.
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resci nded the settl enent agreenent, insisting that | BEW had acted
fraudul ently, coercing and threatening enpl oyees to becone union
menbers, which caused the CBA between | BEWand Abe Rice to be nul
and void ab initio. (SO 9; Def.’s Mot. to Dismss, Ex. A) Abe
Rice, through its attorney, also notified the Joint Labor
Managenment Committee that no representative of Abe Rice would
attend the hearing before the Joint Labor Managenent Committee on
August 28, 2001. Neverthel ess, on August 28, 2001, the Joi nt Labor
Managenment Committee conducted a hearing on IBEWs grievance and
found for IBEWon all counts; Abe Rice failed to appear at the
hearing. (SCF 14; Pl.’s Conpl., Ex. D).

Meanwhi | e, on August 27, 2001, Abe Rice filed unfair |abor
charges against | BEWbefore the NLRB alleging that IBEWw I |fully
failed to classify sone enpl oyees and t hreat ened enpl oyees because
they refused to join the union. Abe R ce insisted that the CBA was
therefore not valid and no arbitration award arising froma di spute
over the CBA could be valid. It requested a 10(j) injunction from
any arbitration award | BEWm ght seek. (Def.’s Mem, Ex. D.) Abe
Ri ce anended its charges with the NLRB agai nst | BEW on Septenber
25, 2001 to nane specifically sone of the term nated enployees
based on non-union affiliation. (Def.’s Mem, Ex. E.)

IBEW in turn, filed an unfair |abor charge with the NLRB on

August 22, 2001, anended on Cctober 31, 2001, alleging that Abe



Rice’s withdrawal of its recognition of |BEWas the representative
of the Abe Rice enpl oyees was unlawful and that Abe Rice failed to
pay benefits, dues and fees to all of its enployees. (Def.’s Mem,
Ex. B.) On that sanme day, the NLRB Regional Director issued a
conpl aint and notice of hearing against Abe Rice. (ld.) Abe Rice
filed its answer to the NLRB conplaint on Novenber twelfth of the
same year. (Def.’s Mem, Ex. C.)

The followi ng day, Novenber 13, 2001, the NLRB partially
di sm ssed Abe Rice’'s charges against IBEW stating that the
all egations regarding union nenbers knowingly filing false
grievances and giving false testinony and regardi ng whet her | BEW
was the representative of Abe Rice s enployees were unwarranted.
(SOF 16; Def.’s Mem, Ex. F.) Abe Rice filed an appeal of the
regional NLRB' s partial dismssal of its charges with the General
Counsel of the NLRB in Washington, D.C. on Novenber 29, 2001.
(Def.’s Mem, Ex. G) On Decenber 4, 2001, the NLRB issued an
anmended conplaint and notice of hearing before the NLRB on the
remai ni ng charges made by Abe Rice against IBEW (Def.’s Mem, Ex.
1.) Just recently, on March 13, 2002, the Ofice of General
Counsel of the NLRB denied Abe Rice’'s appeal, ruling that the
i ssues involving Abe Rice’s withdrawal of recognition from the
Uni on were not properly raised. (Jack Gatlin Supplenental Aff.,

Ex. A.)



ANALYSI S

A. Standard on 12(c)(1) Mtion to Dism ss

A defendant may utilize a 12(c)(1) notion to dismss for |ack
of subject matter jurisdiction as a facial attack or as a factual
attack on the plaintiff’s case. United States v. Ritchie, 15 F. 3d
592, 598 (6th Cr. 1998). A facial attack sinply attacks the
plaintiff’s conplaint on its face, and the court nust assune the
facts as alleged by the plaintiff are true. RM Titanium Co. V.
West i nghouse Elec. Corp., 78 F.3d 1125, 1134 (6th Cr. 1996). The
plaintiff can survive a facial attack on subject matter
jurisdiction by denonstrating “any arguable basis in law for the
cl ai mnmade.” Musson Theatrical, Inc. v. Federal Express Corp., 89
F.3d 1244, 1248 (6th Gir. 1996).

A factual attack, on the other hand, attacks the existence of
subject matter jurisdiction in fact, apart fromthe pleadings. It
requires that the plaintiff prove that subject matter jurisdiction
exists. Chio Nat’| Life Ins. Co. v. United States, 922 F.2d 320,
324 (6th GCir. 1990). When the notion is a factual attack, the
court has wi de discretion to review“affidavits, docunents and even
[to hold] a limted evidentiary hearing to resolve disputed
jurisdictional facts.” GChio Nat’'l Life Ins., 922 F.2d at 325. The
court’s roleis to “weigh the conflicting evidence to arrive at the

factual predicate that subject matter jurisdiction exists or does
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not exist.” 1d.

Abe Rice’s attack agai nst subject matter jurisdictioninthis
case is a factual one, as it asserts that the basis for the
grievance award - the collective bargaining agreenment with an
arbitration provision - was rescinded and has no |ega
significance. Abe Rice clains it was fraudulently induced to sign
the contract based on m srepresentations on the part of |BEW and
its counterparts. This subsequently calls into question the
validity of the grievance procedure and award, and thus the notion
attacks the factual core upon which subject matter jurisdiction in
this case is based.

B. Standard on a 12(b)(6) Mtion to D sm ss

A notion to dismss pursuant to Rule 12(b) of the Federa
Rul es of Gvil Procedure for failure to state a claimrequires that
the court look only to the pleadings filed in the case. |If the
court considers other docunments in the case outside the pleadings,
then the notion to dism ss becones a notion for sumrmary judgnent
under Rule 56. WIllians v. Sears, Roebuck & Co., 143 F. Supp. 2d
941, 944 (6th Cr. 2001). Under Rule 56(c) of the Federal Rul es of
Cvil Procedure, summary judgnment is proper “if the pleadings,
depositions, answers to interrogatories, and adm ssions on file,
together with the affidavits, if any, showthat there is no genui ne

issue as to any material fact and that the noving party is entitled
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to a judgnent as a matter of law.” LaPointe v. United Aut oworkers
Local 600, 8 F.3d 376, 378 (6th G r. 1993); see also Gsborn v.
Ashl and County Bd. of Alcohol, Drug Addiction and Mental Health
Servs., 979 F.2d 1131, 1133 (6th G r. 1992) (per curian). The
party noving for summary judgnent has the burden of show ng that
there are no genui ne issues of material fact at issue in the case.
LaPoi nte, 8 F.3d at 378.

Before the court can rule on a 12(b)(6) notion, the court nust
first decide the issue of subject matter jurisdiction. If this
court is wthout subject matter jurisdiction, its subsequent
hol dings in the case would be ineffective and non- bi ndi ng.

C. Tineliness of Abe R ce’'s Argunent and Wi ver

As indicated previously, the thrust of Abe Rice's argunent in
its notion to dismss for lack of subject nmatter jurisdiction is
that the CBA was void ab initio because | BEWfraudul ently induced
Abe Rice to sign the agreenent. In order for this federal district
court to have jurisdiction over this case under § 301(a) of the
Labor Managenent Rel ations Act, Abe Rice insists that there nust be
a valid, enforceable contract. Hence, Abe Ri ce argues, because it
lawfully rescinded the contract on grounds of fraud in the
i nducenent, there was no contract, and the court therefore does not
have subject matter jurisdiction under Section 301(a) of the Labor

Managenent Rel ations Act.



Abe Rice also argues as part of its notion to dismss that
even if the court has jurisdiction, the arbitration award is
unenforceable as it is based on an invalid contract. I n other
words, Abe Rice raises invalidity of the contract as an affirmative
defense. Abe Rice further suggests inits brief in support of its
response to IBEWs notion for summary judgnent that even if the
contract was not rescinded, the grievance provision in the CBA does
not provide authority for a “final and binding arbitration award”
to be nade by the Joint Labor Managenent Conmittee, and thus this
the “arbitration award” is unenforceable.

| BEW counters that Abe Rice has waited too long to raise the
affirmati ve defense of fraudul ent inducenent. The | BEW insists
that Abe Rice was required to either raise the affirmative defense
of fraudul ent inducenent at the grievance hearing or file a notion
to vacate the award wthin ninety days after the arbitration award
was issued, and it failed to do either. See Prof essi onal
Adm ni strators, Ltd. v. Koppoer-d@o Fuel, Inc., 819 F.2d 639, 642
n.2 (6th Gr. 1987)(holding that Tennessee applies a ninety-day
limtations period to file a notion to vacate an arbitration award
pursuant to Tenn. Code Ann. 8§ 29-5-313) and Local Union No. 38,
Sheet Metal Wbrkers Int’|l Assoc. v. Hollywood Heating and Cooling
Co., 88 F. Supp. 2d 246 (S.D.N. Y. 2000), aff'd 1 Fed. Appx. 30 (2d

Cr. 2001) (holding that failure of an enployer to attend an
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arbitration hearing preceding an award constitutes a wai ver of any
nmerit-based defenses it may have had, including defenses of fraud
and coercion). See also Local 802, Associ ated Misicians of G eater
New York v. Parker Meridien Hotel, 145 F.3d 85, 89 (2d Cr. 1998)
(holding that an enployer hotel having failed to attend an
arbitration hearing and having failed to nove to vacate award
within 90 days was tine-barred from challenging the arbitrator's
jurisdiction as affirmative defense in an action by the uni on under
8§ 301 of the Labor Managenent Relations Act to enforce the
arbitration award).

In Hol | ywood, the plaintiff, Sheet Metal Wrkers Local Union
38, brought an action under Section 301 of the Labor-Minagenent
Rel ations Act to confirmthree arbitration awards rendered under
the parties’ collective bargaining agreenent. The collective
bar gai ni ng agreenment provided that a grievance not settled between
t he enpl oyer and the union representative could be appealed to the
Local Joint Adjustment Board and that a decision of the Local Joint
Adj ust nent Board shall be final and binding. Hollywod s president
was present for the first grievance hearing but failed to appear
for the second. At each hearing, the board found in favor of the
union and issued an award of danages which Holl ywod refused to
pay. Hol | ywood repeatedly insisted that it had repudiated the

agreenent because the uni on representative had fraudul ently i nduced
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it tosignthe agreenent. It also raised a defense of inpartiality
on the part of the arbitrator. The court found that Hollywood
wai ved its defenses of fraudulent inducenent, coercion, and
inmpartiality by failing to appear at the hearing and by failing to
seek a vacatur of the award. In addition, the court found that
Hol | ywood’ s repeated oral and witten statenents of repudiation did
not conformto the clearly-specified procedures for term nation of
the col | ective bargai ning agreenent, and therefore did not serve to
termnate the agreenent. 1d. at 24.

Hol | ywood, while factually simlar in many ways to the case at
bar, has one distinct difference: the defendant conmpany Hol | ywood
did not dispute the existence of an agreenent between the parties
to submt to binding arbitration by the Local Joint Adjustnent
Board. Hollywood sought to attack the substance of the arbitration
award, but not the authority of the National Joint Adjustnment Board
to issue a final and binding arbitration award in the first place.
Hol | ywood, 88 F. Supp. 2d at 254. The court noted that the
collective bargaining agreenment in Hollywod reflected the
unanbi guous intent of the parties to be bound by the Board s
deci si on.

In Corey v. New York Stock Exchange, the Sixth Circuit stated
that arbitration awards are binding on parties absent a notion to

vacate or nodify the award, “[u]lnless [a party] challenge[s] the
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underlying contract to arbitrate. Corey, 691 F.2d 1205,
1212 (6th Cr. 1982). In addition, the Sixth G rcuit has nmade
clear that failure to nove to vacate an arbitrati on award does not
preclude an enployer from raising at the arbitration award
enforcenent proceeding a jurisdictional defense that no agreenent
to arbitrate existed. Sheet Metal Wrkers Assoc. v. Dane Sheet
Metal, 932 F.2d 578, 580 n.2 (6th Cr. 1991)(pointing out that its
statements in Corey were consistent with this position). Because
a party does not waive a jurisdictional defense that no agreenent
to arbitrate existed, “[a] party that contends that it is not bound
by an agreement to arbitrate can therefore sinply abstain from
participation in the proceedings, and rai se the nonexi stence of a
witten contractual agreenent to arbitrate as a defense to a
proceedi ng seeking confirmation of the arbitration award w thout
the [90-day] limtation. . . . ,” according to the First Grcuit.
MCI Tel ecommuni cations Corp. v. Exalon Industries, Inc., 138 F.3d
426, 430 (1st Cr. 1998).

Li kewi se, the Ninth Circuit upheld a di sm ssal of an action to
enforce an arbitration award under Section 301 of the Labor
Managenent Rel ations Act for |ack of subject matter jurisdiction,
finding that at the tinme the union invoked arbitration under the
col l ective bargaining agreenent, the agreenent was no longer in

effect. Sheet Metal Workers Int’l Assoc., Local Union No. 150 v.

13



Air Systens Eng’g, Inc., 948 F. 2d 1089 (9th Cir. 1991). Pointing
out that subject matter jurisdiction cannot be waived, the Ninth
Circuit rejected the union’s argunent that Air Systens had wai ved
al | defenses, including subject matter jurisdiction, by failing to
file a tinely notion to vacate the award. ld. at 1091 n. 1.
Inmplicit inthe Ninth Grcuit’s opinion is that the existence of a
col | ective bargai ni ng agreenent pursuant to which the parties agree
to be bound by arbitrationis a prerequisite to the federal court’s
subject matter jurisdiction under 8 301. 1d. at 1091.
And simlarly, the Seventh Circuit recognized that if an
i ssue i nvol ves the exi stence of subject matter jurisdiction, it can
be raised at any time during litigation and is not waived if it is
not brought within the limtations period to vacate arbitration
awards. International Union of Operating Engi neers v. Rabine, 161
F.3d 427, 429 (7th Cr. 1998). The Seventh Circuit went on to hold
I n Rabi ne, however, that the absence of a statutory “enployer”
capabl e of entering into a collective bargaining agreenment is not
jurisdictional and does not prevent a federal court fromhearing a
claimto enforce an arbitral award under the collective bargaining
agreenent. Id. at 430.
The critical, and very thorny, issue is whether Abe Rice’s
claimthat it rescinded the contract based on fraudul ent i nducenent

is an issue that relates to subject matter jurisdiction or nmerely
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an issue that relates to an affirmative defense or failure to state
all the elenments of a claim under § 301. If the issue is a
jurisdictional one, it can be raised at any tinme during the
proceeding and is not subject to any tine limts. Rabine, 161 F.3d
at 429. If the issue is not jurisdictional, it is subject to the
ninety-day filing requirenent and waiver rule. The issue of
rescission is inextricably intertwined with the nmerits of this
[itigation.

Abe Rice clains it unilaterally rescinded the CBA on August
14, 2001, in advance of the hearing schedul ed before the Joint
Labor Managenent Committee for August 28, 2001, based on fraudul ent
i nducenent. Abe R ce thus contests that a contract and arbitration
clause binding it to the decision of the Joint Labor Mnagenent
Conmi ttee existed between the parties at the tinme of the hearing.
Based on the authority of Corey, Dane, Air Systens, and Exal on, the
court holds that whether Abe Rice effectively rescinded the
settlenent agreenent binding it to the collective bargaining
agreenent is a jurisdictional issue. Thus, Abe R ce' s defenses of
fraudul ent i nducenent and unenforceable arbitrati on award are not
wai ved by failure to attend the hearing or barred by any tine
limts.

In addition, Abe Rice also asserts that even if a binding

col | ective bargai ni ng agreenent existed between the parties at the
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time of the hearing, the arbitration provision contained in the
agreenent does not provide that “final and binding” arbitration
awar ds nay be made by the Joint Labor Managenent Committee. |f Abe
Rice is correct on either issue, then the award itself is void
and/or not binding and is not within the purview of this court.
The Sixth Crcuit agreed with this assertion in Corey, supra, as
did the Ninth Circuit in Air Systens, Inc., 948 F.2d at 1091.

The court cannot resolve the jurisdictional issue on the basis
of the affidavits submtted by the parties thus far. As this is a
factual attack on jurisdiction, the court will hold an evidentiary
hearing to determine: (1) if Abe Rice effectively rescinded the
contract based on fraudulent inducenent; and (2) whether the
“arbitration provision” as it iswittenin the CBA gives authority
to the Joint Labor Managenent Conmittee to issue final and binding
arbitration awards. See Onio Nat’'| Life Ins. Co. v. United States,
922 F.2d 320, 324 (6th Cr. 1990). The parties should be prepared
to fully brief and argue both issues to the court. All the other
pendi ng notions, save the issuance of a stay in the proceedings,
shal | be taken under consideration until this court ascertains that
It has subject matter jurisdiction over this matter.

D. Stay of Proceedi ngs

In the alternative, Abe Rice asks the court to stay the

proceedings in the current case until the NLRB adjudicates the
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pendi ng rel ated di sputes currently beforeit. While the issues for
which the parties seek resolution before the NLRB are factually
simlar, the legal issues the parties have asked the NLRB to
resolve are not identical to the ones before this court. The
i ssues before the NLRB involve unfair |abor practices and do not
i nvolve the arbitration award i ssued by the Joint Labor Managemnent
Conmittee. According to 8 301 of the Labor Mnagenent Rel ations
Act, parties ook to the district court to enforce noney judgnents.
See 29 U. S.C. § 185(h).

Abe Rice cites Serrano v. Jones and Laughlin Steel Co. for the
proposition that the NLRB rather than the district court should
hear clainms of bad faith in the contractual negotiations between
| abor uni ons and enpl oyers. Serrano, 790 F.2d 1279, 1283 (6th Cr.
1989). In Serrano, however, the plaintiff union asserted a cause
of action claimng bad faith on the part of the enpl oyer when the
parties were negotiating the ternms of a collective bargaining
agreenent 1d. at 1282. |In the case at bar, the IBEWfiled a suit
to enforce an arbitration award. Fraudul ent i nducenent and
resci ssion were rai sed by Abe R ce as defenses to the enforcenent
of the award. The Suprene Court has expressly stated that such a
defense in a proceeding involving a collective bargaining dispute
is allowed. Textron Lycom ng Reci procating Engi ne Div., AVCO Cor p.

v. United Autoworkers, 523 U S. 653, 657-58 (1998)(holding that a
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defendant may raise the defense of invalidity of the collective
bargai ni ng agreenent to a plaintiff’s contractual violation claim
and the court may adjudi cate the defense in accordance with § 301).

The parties have not asked the NLRB to enforce the arbitration
award and the Board has declined to hear Abe Rice’'s argunent of
rescission of the collective bargaining agreenent. (See NLRB
General Ruling, p.1). As these issues are not before the NLRB in
t he pendi ng unfair | abor practices clainms by the parties, it would
not be duplicative for this court to rule on those i ssues, provided
that this court, based on the discussion supra, has subject natter
jurisdiction over | BEWs clainms. Accordingly, Abe Rice’s notionto
stay proceedings before this court is denied.

CONCLUSI ON

For the reasons set forth above, this court denies Abe Rice's
notion to stay proceedi ngs pending resolution of the grievances
before the NLRB and orders an evidentiary hearing to be held on
Monday, June 24, 2002, at 9:30 a.m to determne if a contract
bet ween the parties existed and whether the arbitration provision
in the contract gave the Joint Labor Mnagenent Committee the
authority to issue a final and binding arbitration award. The
parties should submt briefs on these issues by Friday, June 14,
2002, at 5:00 p.m

| T IS SO CRDERED May 21, 2002.

DI ANE K. VESCOVO
UNI TED STATES MAG STRATE JUDGE
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