IN THE UNI TED STATES DI STRI CT COURT
FOR THE WESTERN DI STRI CT OF TENNESSEE
WESTERN DI VI SI ON

PATRI CK R. DALKA and
JASON SZYDLEK

Plaintiffs,

VS. No. 01-2485V
MAURI CE C. SUBLETT, individually
and as an enpl oyee or agent of
TransCor Anerica, Inc., and/or
Correctional Corporation of
Anerica; TRANSCOR AMERI CA, | NC.,
and CORRECTI ONAL CORPORATI ON

OF AMERI CA d/ b/al CCA

N N N N N N N N N N N N N N N N

Def endant s.

ORDER DENYI NG PLAI NTI FF DALKA® S MOTI ON TO COVPEL DI SCOVERY
AND FOR SANCTI ONS AGAI NST DEFENDANT TRANSCOR

Before the court is the April 3, 2000 notion of the plaintiff
Patrick R Dalka to conpel the defendant Transcor Anmerica, Inc. to
provi de nore full and conpl ete responses to Interrogatories Nos. 1,
2, 4, and 7 through 19 and Requests Nos. 2, 4, 5, 17, 19, and 20 of
the Plaintiff’'s First Set of Interrogatories and Requests for
Production of Docunents. Dal ka al so seeks sanctions against
Transcor, in the nature of fees and expenses, for failure to serve
conplete responses to his discovery. Dalka nmaintains that
Transcor’s responses to Interrogatories Nos. 1, 2, and 4 and to all

t he docunment requests at issue were inconplete. Wth respect to



Interrogatories Nos. 7 through 19, Transcor objected to answering
them on the grounds that they exceeded the twenty-five
interrogatory limt inposed by Rule 33.

As stated in this court’s order of April 30, 2002, this
| awsuit arises out of atraffic accident on July 13, 2001. On that
day, the defendant Transcor, a private conpany engaged in the
business of transporting prisoners, was transporting the
plaintiffs, both of whom were state prisoners, to state
correctional facilities. The Transcor van, which was driven by
def endant Sublett, rear-ended another vehicle. Both plaintiffs
allege that they were seriously injured as a result of the
accident. Both have asserted clains for auto negligence as well as
a violation of their constitutional rights under 42 U . S.C. § 1983.

In his notion to conpel, Dalka first argues that any
objections by Transcor to the witten discovery were waived by
Transcor’s failure to tinely interpose objections. bjections to
interrogatories and requests for production of docunents nust be
served within thirty days after service of the interrogatories or
request for production of docunents. Fed. R Cv. P. 33(b)(3) and
34 (b). Whenever a party is required to do sonme act within a
prescribed time period after receiving service by mail, three
additional days is added to the period. Fed. R Cv. P. 6(e).

Dal ka submits that he “served [his] discovery requests on the



Def endant [ Transcor] on February 13, 2002.” (Pl.’s Reply to Def.
Transcor’s Resp. to Pl."s Mdt. to Conpel and for Sanctions at 2.)
The court assunes service was made by nail. (Dalka failed to
attach a copy of the discovery requests that included a certificate

of service so the court has no way of verifying Dalka s service.)

Service by mail is conplete upon nailing. Fed. R GCv. P
5(b)(2)(B). Thus, Transcor’s responses were due thirty-three
days after service. Transcor received the interrogatories and

docunent production requests on February 14, 2002. (Def. Transcor
Anerica Inc. Resp. to Pl.’s Mot. to Conpel at 3.) Thirty-three
days fromFebruary 13, 2002, woul d be March 18, 2002. Transcor did
not serve its responses and objections until March 19, 2002, one
day | ate.

"CGenerally, in the absence of an extension of tinme or good
cause, the failure to object to interrogatories within the tine
fixed by Rule 33, F.RCGvVv.P., constitutes a waiver of any
obj ection.” Scott v. Arex, Inc., 124 F.R D. 39, 41 (D. Conn.
1989)(citing Davis v. Fendler, 650 F.2d 1154, 1160 (9th Cr.
1981)); Fed. R Cv. P. 33(b)(4). There has been no request for an
extension of tinme in this case, nor has Transcor given any specific
reason for its untineliness. Rat her, Transcor insists that its
responses were tinely because they were due thirty-three days from

February 14, 2002, the date Transcor received the discovery



requests, instead of the date Dal ka mailed the requests. Cearly,

according to Fed. R Gv. P. 59b)(2)(B), Transcor has erred in

calculating its deadline. Because the delay was only one day,
however, the <court wll excuse for good cause Transcor’s
untimeliness due to its mscalculation. Accordingly, Dalka's

request to treat Transcor’s objections as waived is deni ed.

Interrogatory No. 1 seeks the identity of all persons invol ved
inthe arrest, confinenent, and/ or transportation of Patrick Dal ka.
Transcor objected to the interrogatory as overbroad because it
seeks information relating to Dal ka’s arrest and confinenment while
the conplaint and the incident giving rise to the conplaint deal
only with Dalka's transportation. Transcor has already provided
the nanes of persons within its know edge who were involved wth
the transportation of Dalka. To the extent that Interrogatory No.
1 seeks information about the arrest and confinenent, it is
overbroad, and Dal ka’s notion to conpel is denied. Transcor is not
required to ascertain the identity of enployees of other jails and
correctional facilities. Thisinformation is equally accessible to
Dal ka by way of subpoena.

As to Interrogatory No. 2, Transcor objected to Subpart (4) as
irrelevant and overbroad to the extent it sought information
dealing with the transportation of Dal ka fromPortland, Oregon, to

Canton, Texas, and to Subpart (6) as being vague. The court finds

4



the objections to be proper. There are no allegations in the
conpl aint concerning Dalka' s transportation fromPortl and, O egon,
to Canton, Texas, and Subpart (6) is too general to enable a
coherent response.

Dal ka al so cont ends t hat Transcor’s responses to
Interrogatories No. 2 and 4 were inconplete and insufficient.
After careful reviewof the interrogatories and Transcor’s answers,
the court finds Transcor’s answers to be sufficient and conpl ete.
Accordi ngly, Dalka' s notion to conpel based on the insufficiency of
Transcor’s answer to Interrogatories Nos. 2 and 4 is deni ed.

Transcor refused to answer Interrogatories Nos. 7 through 19,
claimng that these interrogatories exceeded t he perm ssi bl e nunber
under the Rules. Wthout |eave of court, each party may serve up
to 25 interrogatories which includes all discreet subparts. Fed.
R CGv. P. 33(a). Dalka has not obtained | eave of court to serve
in excess of twenty-five interrogatories, and the nunber of
guestions asked in Interrogatories 1 through 6, counting the
subparts, equals twenty-five. Therefore, Dalka’ s notion to conpel
responses to Interrogatories Nos. 7 through 19 is denied at this
time.

The first disputed docunment request, Request No. 2, seeks al
docunents relating to the incident which is the subject of the

conplaint. Transcor clains to have produced all docunents with the



exception of the nmanifest and receipts. According to Transcor,
after diligent search, it has been unable to | ocate these records.
It appears fromthe record in this matter that Transcor does not
have t he requested docunents in its possession. The court cannot
conpel a party to produce that which does not exist. Accordingly,
Dal ka’s notion to conpel is denied as to Request No. 2.

Request No. 4 asks Transcor to produce all docunents relating
to any claimagainst Transcor. In his notion, Dal ka expl ai ns t hat
this request is limted to clains asserted agai nst Transcor as a
result of the July 13, 2000 accident. Transcor objected to the
request as overly broad, unduly burdensonme, and irrelevant. As
previously stated in the April 30, 2002 order on the notion to
conpel Sublett, the court fails to see how the nedical records of
the other occupants are relevant to prove the injuries to the
plaintiffs and how i nformati on concerning any settlenent between
the other occupants of the van and the defendants herein woul d be
relevant to the liability of the defendants and the injuries
suffered by the plaintiffs inthis case. As with Sublett, however,
i f Transcor has acquired the nanmes, addresses, and phone nunbers of
t he ot her occupants of the van and has not yet provided them he is
instructed to do so. Oherwi se, Dalka s notion to conpel is denied
as to this request.

Request No. 5 seeks all training records for all enployees,



agents, servant, contractors and entities identified in response to
Interrogatory Nos. 1, 3, and 4. Transcor supplied the training
records for the two individuals who were engaged in the actual
transport of Dal ka but objected to providing training records for
any ot her enployee on grounds of relevancy. Dalka has failed to
carry his burden of showing that the training records of other
enpl oyees are relevant, and his notion to conpel further response
to this request is denied.

Request No. 17 asks Transcor to produce Sublett’s entire
wor ker’s conpensation file, including all nedical records, al
docunents filed with the Departnment of Labor, and all statenents,
plus the worker’s conpensation file of any other enployee in the
van. Transcor, |ike Sublett, objected to production of Sublett’s
file on relevancy grounds. For the reasons set forth in the
Subl ett order of April 30, 2002, Dalka s notion to conpel Transcor
to respond to this request is denied. Mreover, the court notes
that Sublett’s nedical records are privileged under Tennessee’s
physi ci an/ patient privil ege.

Requests Nos. 19 and 20 seek copies of all docunents
reflecting any i njuries, danages or settlenment with regard to ot her

passengers in the van. Again, the court fails to see the rel evance



of the requested information. See discussion supra at p. 6.

Based on the foregoing, Dalka s notion to conpel Transcor is
denied in its entirety, and Dalka is not entitled to an award of
sancti ons.

T 1S SO ORDERED May 2, 2002.

DI ANE K. VESCOVO
UNI TED STATES MAGQ STRATE JUDGE



