IN THE UNI TED STATES DI STRI CT COURT
FOR THE WESTERN DI STRI CT OF TENNESSEE
WESTERN DI VI SI ON

MARI SSA M LLER, a M nor, by and

t hrough her nother and next

friend, M RANDA M LLER
Plaintiffs,

VS. No. 03-2701-MV

JOHN DACUS, M D.

Def endant .

ORDER GRANTI NG DEFENDANT’ S MOTI ON TO COVPEL AN | NDEPENDENT MEDI CAL
EVALUATI ON BY A SPECI ALI ST AND A HOVE VISIT BY A LI FE CARE PLANNER
AND
ORDER GRANTI NG DEFENDANT’ S MOTI ON TO COVPEL THE PLAINTI FFS TO

PRODUCE A COPY OF THEIR LI FE CARE PLAN AND TO SUPPLEMENT THEI R
RULE 26(A) (1) DI SCLOSURES

Before the court are two notions filed by the defendant, John
Dacus, MD., on April 12, 2004: (1) a notion to conpel the
plaintiff, Mranda MIller, to make her daughter, plaintiff Marissa
MIler, a mnor, available for an i ndependent nedi cal eval uation by
a specialist and also available for a hone visit with a life care
pl anner; and (2) a notion to conpel the plaintiffs to produce their
life care plan referenced intheir initial Rule 26(a)(1) disclosures
and to supplenent their Rule 26(a)(1l) disclosures to include the
“subjects of information” pertaining to the individuals |isted by
the plaintiffs in their initial disclosures who are likely to have

di scoverabl e know edge. These two notions were referred to the



United States Magi strate Judge for determ nation. For the reasons
that follow, the notions are granted.

As stated in a previous order, Marissa MIller, a mnor child,
alleges in this action that she suffered irreversible neurol ogi ca
damage as a result of the negligence of Dr. Dacus during her
mother’s Jlabor and her delivery. She initially asserted her
mal practice claimin the Grcuit Court of Shel by County agai nst the
U T. Medical Goup (UTM5, the enployer of Dr. Dacus, in an action
styled Marissa MIler, a mnor, by and through her nother and next
friend, Mranda MIller, v. UT. Medical Goup, Inc. No. 93115 T.D.
(Crcuit Court, Shelby Co., Tenn). Dr. Dacus was brought in as a
third party defendant. Mller ultimtely nonsuited the state court
lawsuit and filed the present |lawsuit in federal court against Dr.
Dacus only.

In his notion to conpel a nedical exam nation and a hone visit
by a life care planner, Dr. Dacus asks the court to conpel Marissa
MIller, pursuant to Rule 35 of the Federal Rules of Civil Procedure,
to submt to an independent nedical exam nation to be perfornmed by
a pediatric neurologist and also to be evaluated by a life care
pl anner at her honme. Rule 35 states in relevant part that “[w hen
the nental or physical condition . . . of a party . . . is in
controversy, the court in which the action is pending may order the

party to submt to a physical or nental exam nation by a suitably



licensed or certified examner . . . .7 Feb. R Qv. P. 35. The
Suprene Court nade clear in Schlagenhauf v. Holder, 379 U S. 104
(1965), that while sone cases are close calls, a plaintiff in a
negl i gence action who asserts nental or physical injury places the
injury in controversy and establishes good cause for an i ndependent
medi cal exam to determine the extent of the clained injury. Here,
the plaintiff, by alleging nedical negligence and neurol ogical
damage i n her conpl ai nt has put her physical injury at issue and has
established good cause for an independent examnation by a
neurologist. No further showing is required by the defendant.

In opposition to Dr. Dacus’s notion for an i ndependent nedica
exam nation, the plaintiffs first argue that the notion 1is
procedurally defective because it was not acconpanied by a
menor andum of law as required by the l|ocal rules. Al t hough Dr.
Dacus did not file a separate menorandum of |aw in support of his
notion, he did include a briefing of the lawwthin the body of his
notion which satisfies the requirenents of the |local rules.

The plaintiffs al so object to an exam nati on because, accordi ng
to the plaintiffs, extensive nedical records already exist
eval uating Marissa MIler’s neurological condition, IQ status, and
intelligence including an eval uation by the University of Tennessee.
Wt hout nore i nformation, however, the plaintiffs’ broad, conclusory

al | egation that adequate records exist is not sufficient to overcone
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the showing of good cause established by the allegations of
neur ol ogi cal damage in the tort conplaint.

Accordingly, Dr. Dacus’s notion for an independent nedical
exam nation is granted. Likew se, Dr. Dacus has shown good cause
for an evaluation by a life care planner of his choosing. The m nor
plaintiff, Marissa MIller, therefore shall be nade available for an
i ndependent nedi cal evaluation by a suitably licensed or certified
physi ci an sel ected by the defendant, Dr. John Dacus, at a nutually
agreeable date and tinme within thirty days of the dates of entry of
this order. The mnor plaintiff, Marissa MIler, shall al so be nade
available for a hone visit with a certified life care planner
sel ected by the defendant Dr. John Dacus, at a nutually agreeable
date and tine at the home of Mranda and Marissa MIller wthin
thirty days of the date of entry of this order.

In his second notion, Dr. Dacus seeks an order conpelling the
plaintiffs to produce their life care planner’s report and to
suppl enent their initial disclosures by identifying the subject of
the know edge possessed by the persons they |isted who may have
di scover abl e know edge.

The plaintiffs filed their Rule 26(a)(1) initial disclosures on
Decenber 5, 2003. Subsection (A) of Rule 26(a)(1l) requires a party
to provide the nanes, addresses, and tel ephone nunbers, if known, of

individuals |ikely to have discoverable information and to identify
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the subject matter of the information. Feb. R CGv. P. 26(a)(1)(A).
The plaintiffs failed to identify the subject mtter of the
i nformation. Accordingly, the plaintiffs’ di scl osures are
i nadequate, and the plaintiffs are ordered to supplenent their
di sclosures within seven days of the entry of this order by
identifying the subject matter of the informati on possessed by the
persons |isted.

As to the conputation of danages required by Rule 26(a)(1)(0C),
the plaintiffs nerely stated in their initial disclosures that a
“Life Care Plan will be produced upon conpletion.” To date, the
plaintiffs have failed to produce their life care plan. Over four
nmont hs have passed since the plaintiffs filed their initia
di scl osures, and the plaintiffs have adequate tine to finalize their
life care plan. Accordingly, the plaintiffs shall supplenent their
di sclosures with in seven days of the entry of this order by
providing all reports fromtheir |ife care planner.

The court finds that a hearing is unnecessary and denies the
defendant’ s request for a hearing.

I T 1S SO ORDERED this 22nd day of April, 2004.

DI ANE K. VESCOVO
UNI TED STATES MAG STRATE JUDGE






