N THE UNI TED STATES DI STRI CT COURT
FOR THE WESTERN DI STRI CT OF TENNESSEE
VESTERN DI VI SI ON

TONI GREER,
Pl ai ntiff,

VS. No. 02-2262 V
MADI SON COUNTY, TENNESSEE,
DAVI D L. WOOLFORK, SHERI FF,
SHELBY COUNTY, TENNESSEE, AND
A.C. G LLESS, SHERI FF, AND

N N N N N N N N N N N N N

Def endant s.

ORDER DENYI NG DEFENDANTS MADI SON COUNTY, TENNESSEE
AND SHERI FF DAVID L. WOOLFORK' S MOTI ON TO DI SM SS

Before the court in this civil rights and tort case is a
notion to dismss filed by defendants Madi son County, Tennessee,
and Madi son County Sheriff David L. Wolfork, on April 25, 2003.*
The notion is based on l|ack of personal jurisdiction and
i nsufficiency of service of process. Madison County and Sheriff
Whol fork all ege that the plaintiff, Toni Geer, failed to serve the
conpl ai nt on them G eer responded to the notion on May 23, 2003.

The parties have consented to proceed before the United States

! This notion does not involve the defendants Shel by County
or Shel by County Sheriff A C. Glless; these defendants answered
Greer’s conplaint on August 22, 2002. Likew se, the notion does
not involve the Madi son County Sheriff’s Departnment or the Shel by
County Sheriff’'s Departnent, which were dism ssed fromthe action
on Decenber 10, 2002, by consent order.



Magi strate Judge. For the follow ng reasons, Mdison County and
Sheriff Wolfork’s notion is denied.

On or about April 15, 2001, G eer was arrested at her hone
pursuant to a warrant issued for the arrest of “Toni Geer.” She
was transported and detained by | aw enforcenent officers. It was
| ater determ ned that the individual targeted by the warrant was
another Toni Geer, and the plaintiff was released. She
subsequently filed this conplaint alleging that the defendants
deprived her of her rights under the United States Constitution in
violation of 42 U.S.C. § 1983; that they violated provisions of the
Tennessee constitution; and that they also commtted state torts
i ncluding negligence and |oss of reputation. Greer’s origina
conplaint was filed in the Western District of Tennessee on Apri
12, 2002, invoking federal question jurisdiction.

On April 12, 2002, the day the conplaint was filed, the clerk
of court issued a summons to “Madi son County Sheriff’s Departnent
c/o attorney C. Jerone Teel.” On July 31, 2002, counsel for Geer
sent via United States Mail, return recei pt requested, a Notice and
Acknow edgnent of Receipt of Summons and Conplaint to 546 East
Col | ege Street, Jackson, Tennessee, which is the mailing address of
the Madi son County Sheriff’s Departnent. The cover letter was
addressed, “To: Sheriff of Madison County.” The return receipt

postcard read, “Article Addressed to: David K. Wol fork, Sheriff.”



The return recei pt was si gned by one Linda G ay, with the signature
dat ed August 6, 2002. Geer’s counsel filed these docunents with
the court on August 7, 2002. On May 23, 2003, the day Geer filed
a response to the notion to dismss, a summobns was issued by the
court for Sheriff Wolfork. Geer admts that no sunmons
personal ly directed to Sheriff Wol fork i ssued before May 23, 2003.
Also, there is no sumons in the file issued specifically to
Madi son County.

Federal Rule of Cvil Procedure 4(m requires a court to
di sm ss an action without prejudice “[i]f service of the sunmons
and conplaint is not nade upon a defendant within 120 days of
filing the conplaint,” or to extend the tine for service “if the
plaintiff shows good cause for the failure.” Feb. R Qv. P. 4(m.
Even without a plaintiff’s showng of good cause, however, an
extension s appropriate when “the applicable statute of
limtations would bar the refiled action.” Fep. R Cv. P. 4(nm Adv.
Comm Notes to 1993 Anends. (citing Ditkof v. Omens-Illinois, Inc.,
114 F.R D. 104 (E.D. Mch. 1987)). See also Henderson v. United
States, 517 U.S. 654, 658 n. 5 (1996) (noting that Rule 4(m
permts an extension even in the absence of good cause).

In this case, the statute of limtations has run. Under both
federal and state |law, a cause of action accrues when the injury

occurs or when a reasonabl e person shoul d have known or had reason



to know of the injury. MCroskey v. Bryant Air Conditioning Co.,
524 S. W 2d 487 (Tenn. 1975); Sevier v. Turner, 742 F.2d 262, 272
(6th Gr. 1984). Geer’s injuries occurred on April 15, 2001, when
she was arrested. Wthout doubt, she knew of her injuries on that
date. A dism ssal now would effectively dismss forever Geer’s
cl ai ns agai nst Wbol fork and Madi son County, because the one-year
statute of limtations on Greer’s claimran on April 15, 2002.°2

This is not a “relation-back” scenario in which the plaintiff
seeks to anend her conplaint or to add defendants in new
capacities. Geer’ s original conplaint sets forth both individual
and official capacity clains:

Each and all of the acts of Defendants alleged herein

wer e done by Defendants, and each of them as individuals

and under the color and pretense of the statutes,

ordi nances, regul ations, custons and usages of the State

of Tennessee, the ordi nances of Menphis, and the County
of Shelby and the County of Madison, and under the

2 Section 1983 does not contain a statute of limtations.
Consequently, courts nmust look to state |aw and apply the state’s
statute of limtations for personal injury actions. WIlson v.
Garcia, 471 U S. 261 (1985). 1In Tennessee, a 8§ 1983 action is
governed by the one-year statute of |imtations provided in Tenn.
Code Ann. 8§ 28-3-104(a)(3), which provides as foll ows:

(a) The follow ng actions shall be commenced within one
(1) year after the cause of action accrued:

(3) Gvil actions for conpensatory or punitive damages,
or both, brought under the federal civil rights statutes



authority of their offices as Sheriffs and Deputy
Sheriffs for the naned counti es.

(Conmpl. at 8§ V.) Nor is there any mstake in the parties naned.
Accordingly, the notion falls within the D tkof and Henderson |ine
of cases, and the court may, at its discretion, extend the 120-day
period for a reasonable tinme to permt proper service. See
Henderson, 517 U.S. at 662-663.

Unli ke the defendants in Ditkof, Geer does not adduce any
specific facts indicating that these defendants previously
participated in the suit. Cf. Ditkof v. Onens-Illinois, Inc., 114
F.R D. 104 (E.D. Mch. 1987) (granting extension of tine to serve
when parties claimng a failure of service had joined in a petition
to renove and had appeared on all service lists). It is therefore
not cl ear how the novi ng defendants m ght have “lulled” Geer into
bel i eving service was proper, as Geer clains.

Nevertheless, it still is appropriate to extend the tine for
service in this case. First, this notion was the first notice
G eer received that there was any problemw th the service on the
novi ng def endants. Cf. Al exander v. Light, 1996 U S. Dist. LEXI S
20846 (WD. Mch. 1996) (unpublished) (declining to extend service
ti me when plaintiff had been notified of pending di sm ssal, ordered
to show cause why the clai mshould not be dismssed, and failed to
respond to the show cause order). Second, neither Wol fork nor

Madi son County cl ai mi gnorance of Greer’s | awsuit; neither Wol fork

5



nor Madi son County persuasively argue that they will be prejudiced
by an obligation to defend the clains against them and the
conplaint itself was tinely filed. See Henderson, 517 U S. at 659
(inmplying that tinely filing, notice of the claim lack of
prej udi ce, and proper service when the service was finally achi eved
all weighed in favor of extending the 120-day time period). Third,
Greer’s counsel pronptly acted to correct the flaw in service by
causing a summons to issue on Sheriff Wolfork on May 23, 2003.
In addi tion, Madi son County had actual notice of the claimas
evi denced by the acceptance of service of process by the Mdison
County Sheriff’s Departnent, a division of Madi son County. Wile
personal service is “the classic formof notice al ways adequate in
any type of proceeding,” due process is satisfied when the
attenpted service is “reasonably certainto informthose affected.”
Mul | ane v. Central Hanover Bank & Trust Co., 339 U S. 306, 315

(1950).°* Moreover, the sanme attorney represents Madi son County

® Rule 4(j) of the Federal Rules of Civil Procedure governs
service of process on states and | ocal governnment. It provides
I n pertinent part:

(2) Service upon a state, nunicipal corporation, or
ot her governnental organization subject to suit shall be
effected by delivering a copy of the sumons and of the
conplaint to its chief executive officer or by serving
t he sutmmons and conpl ai nt in the manner prescribed by the
|l aw of that state for the service of sunmmons or other
| i ke process upon such defendant.

FeEp. R CGv. P. 4(j). Under Tennessee | aw, service upon a county is
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Sheriff's Departnent, Mdison County, and Sheriff Wbolfork.
Finally, as discussed above, Rule 4(m itself approves an extension
of the 120-day period when a claimotherwi se would be barred by a
statute of limtations.

In light of these circunstances, the harsh sanction of
di smissal is unwarranted. The court finds that both noving
def endants received notice sufficient to satisfy the requirenents
of due process. For the foregoing reasons, the Rule 4(m service
period is extended for an additional thirty days fromthe date of
this order to permt Geer to perfect service on Madi son County and
Sheriff Wol fork.

I T IS SO ORDERED this 5th day of June, 2003.

DI ANE K. VESCOVO
UNI TED STATES MAG STRATE JUDGE

effected “by delivering a copy of the sumons and of the conpl aint
to the chief executive officer of the county, or if absent fromthe
county, to the county attorney if there is one designated.” Tenn.
R Cv. P. 8§ 4.04(7).

Here, the summobns was issued to Mdison County, Sheriff’s

Departnment, c/o C. Jeronme Teel, the County Attorney. It was
delivered to the Sheriff’s Department by signed certified nmail and
signed for by Linda Gray. It is not clear, however, if the chief

executive officer was absent from the county as required by the
Tennessee Rules of CGvil Procedure.



