IN THE UNI TED STATES DI STRI CT COURT
FOR THE WESTERN DI STRI CT OF TENNESSEE
WESTERN DI VI SI ON

CHARLES L. HONEYCUTT,
Pl aintiff,
VS. No. 02-2710 M/V

FI RST FEDERAL BANK, a FSB,
d/b/a First Federal Mortgage,

Def endant .

N N N N N N N N N N

ORDER ON PLAI NTI FF*S MOTI ON TO COMPEL

This diversity tort action arises out of a failed real estate
transacti on. The plaintiff, Charles Honeycutt, alleges in his
conpl ai nt that the defendant, First Federal Bank (“First Federal”),
issued a | oan “pre-approval” letter to Honeycutt’'s potential hone
buyer, Barbara Grantham that he relied on the | etter when entering
into a purchase agreement with Gantham and that First Federa
failed to disclose a material condition precedent to Ganthans
borrowing eligibility, specifically that First Federal would
require G anthamto pay off an existing | oan fromBank One i n order
to receive the nortgage |l oan fromFirst Federal. Honeycutt asserts
clains for negligent, intentional, and reckl ess m srepresentati on,
sinmple negligence, and violations of the Tennessee Consuner
Protection Act by First Federal.

Now before the court is the notion of Honeycutt, filed



February 10, 2003, to overrule First Federal’s objections to
certain of the plaintiff’s requests for adm ssions and production
of docunents and to conpel responses. The notion was referred to
the United States Magistrate Judge for a determination. For the
reasons that follow, Honeycutt’s notion is deni ed.
ANALYSI S

Honeycutt seeks responses to his Requests for Adm ssions Nos.
7, 22, 24, 26, 28, 46, 54, and 57, and to his Request for
Production No. 7. In the absence of any stated procedural basis in
Honeycutt’s notion, the court construes the part of his notion that
deals with requests for adm ssions as a notion to determne the
sufficiency of the defendant’s responses pursuant to Federal Rule
of Gvil Procedure 36, and the part of the notion dealing with the
production of docunents as falling under Rules 26 and 37.

A. The Requests for Adm ssions

Adm ssions sought under Rule 36 are tine-saving devices,
designed to narrowthe particular issues for trial. Feb. R Cv. P.
36 Adv. Comm Notes; United Coal Cos. v. Powell Constr. Co., 839
F.2d 958, 967 (3d Cir. 1988)(internal citations ontted). A
request for adm ssions “should be confined to facts that are not in
material dispute.” United States v. Watchmakers of Sw tzerl and
Info. Cent., Inc., 25 F.R D. 197, 201 (S.D.N. Y. 1959).

Cenerally, the statenents posed by the party seeking their



adm ssion should be “capable of an answer by a yes or no.
Johnstone v. Cronlund, 25 F.R D. 42, 45 (D. Pa. 1960); United Coal,
839 F.2d at 968 (citing Johnstone v. Cronlund, 25 F. R D. 42, 45 (D

Pa. 1960)). Statenents that are vague, or statenents susceptible
of nore than one interpretation, defeat the goals of Rule 36 and
are properly objectionable. Johnstone, 25 F.R D. at 45.
Simlarly, statenents “in which one part of the question could be
readi |y answered yes or no, whereas the renainder of the question
requi re[s] explanation,” are properly objectionable. ld. at 46

Statenments that conbi ne fact, conclusion, and argunent are properly
obj ectionable. Securities and Exchange Comrin v. M cro-Misture
Controls, 21 F.R D. 164, 166 (S.D.N. Y. 1957). Statenents are al so
properly objectionable if they use pejorative | anguage or i nnuendo;
if they contenplate a legal standard; if they require |engthy
expl anati ons before they can fairly be answered; or if they require
inferences. See id. (striking the use of phrases such as "“active
and substantial personal securities account” and “direct business
rel ationship”); Watchmakers, 25 F. R D. at 201 (finding that phrases
such as “price cutting activities” and “excessive quantities” were
“clearly objectionable”); Johnstone, 25 F. R D. at 45-46 (rejecting,
for lack of propriety, clarity, and rel evance, a request to admt
that a party “knew the seriousness” of a child handling a gun).

Wen the answering party has objected to a request for



adm ssion, the court determ nes whet her the objectionis justified.
FeEp. R CGv. P. 36. If the answering party’s objection is
unjustified, the court shall order the party to serve a response.
Febp. R GQv. P. 36.

1. Requests Nos. 7 and 46

First Federal objects to the phrasing of these two requests.
Request No. 7 reads as foll ows:
Request No. 7 Defendant’s enpl oyee comruni cated to M.

G antham the stipulation regardi ng paynent of the Bank
One | oan.

Response First Federal objects to this request on the
grounds that it inproperly assunes facts not i n evidence.

Request No. 46 and its response read as foll ows:

Request No. 46 Defendant knewthat Ms. Grant hamdi d not
qualify for a $210, 000 nort gage.

Response First Federal objects to this Request on the

grounds that it assunmes facts not in evidence. First

Federal al so objects on the grounds that the request is

i nproperly phrased so as to infer [sic] unfairly a

particul ar conclusion from Def endant’ s response.

As to Request No. 7, First Federal argues that G anthams
paynment of the Bank One loan was not a “stipulation,” and
accordingly that it cannot admt or deny the request. (Def.’s
Resp. in Oop. to Pl.’s Mot. to Conpel at 3). First Federal insists
that it did not determ ne that G anthamhad to pay of f the Bank One
| oan but that instead G anthamrepresented on her | oan application
t hat the Bank One | oan woul d be paid off prior to closing. Because

a key issue in this case is whether paynent of the Bank One | oan

4



was a condition precedent to approval for a First Federal | oan
First Federal’ s objection is justified.

First Federal argues that the request No. 46 is simlarly
anbi guous and is also unclear as to tine. First Federal explains
that the know edge that G anthamwould not qualify for a | oan was
acquired only after Ganthamfailed to pay off the Bank One | oan.
On the basis that the request is not specific as to tinme, First
Federal s objection is justified.

2. Requests Nos. 22, 24, 26, 28, 54, and 57

First Federal objects to these requests on grounds that they
do not seek admi ssion of verifiable facts, but instead inproperly
seek legal opinions or conclusions, and/or inproperly call for
specul ati on about the acts of third parties. The requests read as
foll ows:

Request No. 22 Defendant shoul d have known based on past

experience in the nortgage business that M. G antham

I ntended to submt the letter identified as Exhibit Ato
the Conplaint to a potential hone seller.

Request No. 24 Defendant shoul d have known based on past
experience in the nortgage business that a hone seller
mght rely on the letter identified as Exhibit A to the
Conmplaint as a statenent of Ms. Granthamis ability to
performher obligations under a contract for sal e of real
est at e.

Request No. 26 Defendant shoul d have known based on past
experience in the nortgage business that M. G antham
intended to submt the letter identified as Exhibit Bto
the Conplaint to a potential honme seller.

Request No. 28 Defendant shoul d have known based on past
experience in the nortgage business that a hone seller
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mght rely on the letter identified as Exhibit B to the
Conmplaint as a statenent of Ms. Granthamis ability to
performher obligations under a contract for sale of rea
estate.

Request No. 54 Based on its experience in the nortgage
busi ness, Defendant shoul d have known that Ms. G ant ham
i ntended to supply the information in Exhibits Aand Bto
a hone seller.

Request No. 57 Based on its experience in the nortgage
busi ness, Defendant should have know [sic] that M.
Grantham intended to influence a transaction between
hersel f and a hone seller with Exhibits A and B.?

Requests that inquire into what a party “should have known” cal
for a legal conclusion, and in this case that |legal conclusion is
materially disputed. Therefore, these requests are inproper.
Requests that require predictions about what a third party m ght do
are al so i nproper because they are specul ative and do not call for
adm ssion or denial of a fact. For these reasons, First Federal’s
objections are justified.

B. The Request for Production of Docunents

Request for Production of Docunments No. 7 and its response
state as foll ows:

Request No. 7 Al docunents related to, evidencing or
concerning Defendant’s policies and procedures wth
respect to the preparation, issuance or use of pre-
approval letters to applicants for home nortgage | oans.

Response First Federal objects to this Request on the
grounds t hat it is vague, anbi guous, and
i nconpr ehensi bl e. Wthout waiving the foregoing

! There are no exhibits to the conplaint in the clerk’s
file.



obj ections, First Federal states that its entire file

related to Ms. Ganthamis |oan application has been

previ ously produced.

First Federal, after double-checking its files via counsel,
iterates that no policies or procedures exist at First Federal to
govern pre-approval letters. (Def.’s Resp. in Qop. to Pl.’s Mt.
to Conpel at 7). First Federal has indicated that it is filing an
anended Response to reflect this position. (l1d.) The court cannot
conmpel production of that which does not exist, and accordingly
Honeycutt’s notion to conpel a response to Request for Production
of Documents No. 7 is denied. First Federal is directed to serve
an anended response on counsel for the plaintiff within el even days
of service of this order.

CONCLUSI ON

Al First Federal’s objections to Honeycutt’'s Requests for
Adm ssions are justified. Accordingly, Honeycutt’'s Mtion to
Conpel is denied as to Requests for Adm ssions Nos. 7, 22, 24, 26,
28, 46, 54, and 57. Honeycutt’s notion to conpel a response to

Request for Production of Docunents No. 7 is denied.

IT IS SO CRDERED this 5th day of March, 2003.

DI ANE K. VESCOVO
UNI TED STATES MAGQ STRATE JUDGE



