IN THE UNI TED STATES DI STRI CT COURT
FOR THE WESTERN DI STRI CT OF TENNESSEE
WESTERN DI VI SI ON

ALABANVA OB/ GYN SPECI ALI STS, PC,
Pl aintiff,

VS. No. 02-2608-V

CYNOSURE, | NC., HEALTH

COMMUNI CATI ON, INC., and

THOVAS STOVALL,

Def endant s.

ORDER GRANTI NG | N PART AND DENYI NG | N PART
DEFENDANTS MOTI ONS FOR SUMVARY JUDGVENT

This lawsuit arises out of the purchase by the plaintiff, the
Al abama OB/ GYN Specialists, P.C., of a laser to be used in its
obstetrical -gynecol ogi cal practice for the renoval of hair.
Al abama OB/ GYN sued the defendants, Cynosure, 1Inc., Health
Communi cation, Inc. (HCl), and Dr. Thomas Stovall, alleging
negligent, reckless, and intentional m srepresentation (Counts One
t hrough Three), suppression (Count Four), deceit (Count Five), and
breach of contract (Count Six) in connection with the purchase of
the I aser. Specifically, Al abama OB/ GYN cl ai ms that the defendants
m srepresent ed and/ or wi t hhel d, suppressed or conceal ed i nformati on
about (1) the benefits and costs of the laser; (2) whether the

| aser was “cutting edge” technology and would be for five years;

and (3) whether mal practice insurance was avail able to cover the



use of the |aser. Now before the court are the notions of al
t hree defendants for summary judgnent on each and every claim The
parties have consented to the trial of this natter before the
United States Magistrate Judge. For the reasons that follow the
defendants’ notions are granted in part and denied in part.
UNDI SPUTED FACTS

The followi ng facts are undi sputed. Dr. Francois M Bl audeau
is the president and sole shareholder of the plaintiff conpany,
Al abama OB/ GYN Specialists, P.C., a solo physician practice in
obstetrics and gynecol ogy in Birm ngham Al abama. Dr. Blaudeau is
a practicing obstetrician/gynecol ogist, but he also has a |aw
degr ee.

The def endant Cynosure manufactures and sells various types of
| aser hair renoval devices. In 1998, Cynosure entered into an
agreenent with the co-defendant HCI, pursuant to which HC agreed

to help Cynosure market its laser hair renoval equipnent to

obstetricians and gynecol ogists. The co-defendant, Dr. Tom
Stovall, one of the owners of HCl, is a professor of gynecol ogi cal
surgery at the University of Tennessee in Menphis. He had

previ ously purchased a Cynosure | aser for use in his obstetrics and
gynecol ogy practice in Menphis, Tennessee. Dr. Stovall, HC, and
Cynosure organized several free information semnars on the

Cynosure | aser.



I n February or March 1999, Dr. Bl audeau received an invitation
to attend one of the free presentations in March of 1999 in
Menphi s, Tennessee, which he did. At the presentation, Dr. Stovall
spoke about Cynosure’s Apogee 40 | aser. The presentation also
i ncluded hair renoval denonstrations on patients, information on
Cynosure’ s marketing program and financial projections.

At the presentation, Dr. Blaudeau asked Dr. Stovall if there
were nmedical malpractice issues having to do with laser hair
removal. In response, Dr. Stovall stated that he was unaware of
any probl ens having to do with medi cal insurance coverage for | aser
hair renoval, that his experience in Tennessee was that there was
no nedical malpractice issue, and that he did not believe that
there was an issue anywhere else. Dr. Blaudeau did not tell Dr.
Stovall the nanme of his nedical mal practice carrier.

Dr. Blaudeau purchased an Apogee 40 |aser that day. Dr .
Bl audeau had purchased nedi cal equi pnent for his practice before.
Prior to signing the |ease/purchase contract for the laser, Dr.
Bl audeau di d not contact his medi cal nmal practice insurance carrier.
Dr. Blaudeau is insured by Mutual Assurance. Follow ng his return
to Birm ngham Dr. Blaudeau notified Mitual Assurance about the
pur chase of the | aser hair renoval device for use in his obstetrics
and gynecol ogy practice at his office. On its face, the Mitual

Assurance nedical malpractice policy in place at the tinme Dr.



Bl audeau purchased the | aser appeared to cover |aser hair renoval
surgery. After Dr. Blaudeau notified Mitual Assurance of the
purchase of the hair renoval |aser, Mitual Assurance, on July 1,
1999, executed an endorsenent to Dr. Blaudeau’s policy excluding
coverage for |aser hair renoval procedures. When Dr. Bl audeau
advi sed Cynosure that Miutual Assurance would not cover his
operation of the laser hair renoval device in his obstetrics and
gynecol ogy practice, Cynosure referred Dr. Blaudeau to a conpany
that woul d. Dr. Blaudeau did not want to change mal practice
i nsurance carriers for a nunber of reasons, and he therefore never
contacted the alternate nmal practice carrier.

Dr. Bl audeau al so cl ains that Cynosure assured the physicians
attending the semnar in Menphis that the Apogee 40 |aser was
“cutting edge” technology and that it would remain “cutting edge”
technol ogy throughout the five-year |ease/purchase term Several
mont hs after Dr. Bl audeau purchased the Apogee 40 | aser, Cynosure
pl aced another |aser on the market. Dr. Blaudeau does not think
the Apogee 40 laser is still current technol ogy, but Dr. Bl audeau
is not a |aser expert.

Bi r m ngham charges a munici pal tax of approxi mately $400.00
per nmonth on the |ease of equipnent and the state of Al abama
charges a one-tinme or annual equi pnent tax. Dr. Blaudeau has paid

the equi pment tax on other purchases of equi pnent since at | east
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1991. At the sem nar in Menphis, Tennessee, the subject of taxes
never cane up. Dr. Bl audeau “probably” woul d have gone ahead with
t he purchase of the laser, even if he had been inforned about the
equi pnent tax.

ANALYSI S

A. Summary Judgnent St andard

Under Rule 56(c) of the Federal Rules of Cvil Procedure
sumary judgnent is proper “if the pleadings, depositions, answers
to interrogatories, and admissions on file, together with the
affidavits, if any, show that there is no genuine issue as to any
material fact and that the noving party is entitled to a judgnent

as a matter of |aw. LaPointe v. United Autoworkers Local 600, 8
F.3d 376, 378 (6th Cir. 1993). Accord Gsborn v. Ashland County Bd.
of Al cohol, Drug Addiction and Mental Health Servs., 979 F.2d 1131,
1133 (6th Cir. 1992) (per curianm). The party noving for sumrary
j udgnment has the burden of showi ng that there are no genui ne i ssues
of material fact at issue in the case. LaPointe, 8 F.3d at 378.
This may be acconplished by denonstrating to the court that the
nonnovi ng party | acks evidence to support an essential el enent of
its case. Barnhart v. Pickrel, Schaeffer & Ebeling Co., 12 F. 3d
1382, 1389 (6th G r. 1993).

In response, the nonnoving party nust present “significant

probative evidence” to denonstrate that “there is [nore than] sone
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nmet aphysi cal doubt as to the material facts.” Mwore v. Phillip
Morris Co., 8 F.3d 335, 339-40 (6th Cr. 1993). \Wen a summary
j udgnment notion has been properly made and supported, “an adverse
party may not rest upon the nere allegations or denials of the
adverse party’s pleading, but . . . by affidavits or as otherw se
provided in this rule, nmust set forth specific facts showi ng that
there is a genuine issue for trial.” Feb. R Cv. P. 56(e). “[T]he
mer e exi stence of sone alleged factual dispute between the parties
w Il not defeat an ot herw se properly supported notion for sunmary
judgnment; the requirenent is that there be no genuine issue of
material fact.” Anderson v. Liberty Lobby, Inc., 477 U S. 242
247-48 (1986).

In deciding a notion for summary judgnment, “this court nmnust
det erm ne whet her ‘the evidence presents a sufficient di sagreenent
to require submssion to a jury or whether it is so one-sided that

one party nust prevail as a matter of |aw. Patton v. Bearden, 8
F.3d 343, 346 (6th Cr. 1993) (quoting Anderson, 477 U. S. at 251-
52). The evidence, all facts, and any inferences that perm ssibly
may be drawn from the facts nust be viewed in the |ight nost
favorabl e to the nonnoving party. WMtsushita Elec. Indus. Co. v.
Zenith Radio Corp., 475 U. S. 574, 587 (1986). However, “[t]he nere

exi stence of a scintilla of evidence in support of the plaintiff’s

position wll be insufficient; there nust be evidence on which the



jury could reasonably find for plaintiff.” Anderson, 477 U S. at
252.

B. Choi ce of Law

Because jurisdiction is based on diversity, the court, as a
prelimnary matter, nust decide which state’'s substantive |aw
applies. To determne which |aw applies, this court applies the
choice of lawrules of the forumstate. Cynosure asserts that the
substantive | aw of the state of Tennessee shoul d apply because the
events giving rise to the lawsuit occurred at a sales semnar in
Menphi s, Tennessee. Neither the plaintiff nor the co-defendants
specifically address the i ssue but all have relied on Tennessee | aw
in their witten subm ssions to the court. |In the absence of any
information to the contrary, the court will therefore apply the
substantive | aw of Tennessee.

C. Neqgl i gent, Reckless, and Intentional M srepresentation d ai ns
(Counts One, Two, and Three)

_ Under Tennessee law, in order to recover for negligent
m srepresentation, the plaintiff nust show that the defendants
supplied false information for the guidance of the other in their
busi ness transactions; that the plaintiff justifiably relied on the
information; and that the defendants failed to exercise reasonabl e
care or conpetence in obtaining or comuni cating the infornmation.

Robi nson v. Qrer, 952 S.W2d 423, 427 (Tenn. 1997).



Reckl ess and intentional msrepresentation both fall wthin
the definition of fraudul ent m srepresentati on under Tennessee | aw.
In order to show that a fraudulent m srepresentati on has occurred
under Tennessee |law, the plaintiff must prove that the defendants
knowi ngly or recklessly nade a nmisrepresentation relating to an
exi sting or past fact; that the plaintiff reasonably relied on the
m srepresentation; and that the plaintiff suffered danmages as a
result. Shahrdar v. d obal Housing, Inc., 983 S . W2d 230, 237
(Tenn. Ct. App. 1998); Hill v. John Banks Buick, Inc., 875 S.W2d
667, 670 (Tenn. Ct. App. 1993). Accord Tschira v. WIIlingham 135
F.3d 1077, 1086 (6th Cir. 1998) (applying Tennessee law). Such a
claim may also be proven by showing “the conceal nent or
nondi scl osure of a known fact when there is a duty to disclose.”
Justice v. Anderson Co., 955 S.W2d 613, 616 (Tenn. C. App. 1997).

1. Costs and Benefits

The plaintiff’s cost-benefit conplaint arises fromCynosure’s
failure to account for tax paynents and mal practice premuns inits
financial projections. It is undisputed that the defendants
presented financial projections about the Apogee 40. It is also
undi sputed that none of the defendants ever advised Dr. Bl audeau
about a nonthly nunicipal tax in Birm ngham or a one-tinme state
tax. However, the plaintiff has adduced no evi dence indicating the

defendants’ affirmati ve statenents regardi ng financi al projections
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were false. Dr. Blaudeau understood the defendants’ financial
proj ections were general nunbers, conpiled fromdata on different
geographi c regions, and not guarantees of income. (Blaudeau Dep.
at 234-235, 238.) In the absence of any affirmative statenents
about the tax costs, Al abama OB/ GYN cannot prove any claim for
m srepresentation based on the costs and benefits of the |aser
devi ce. At best, this claim could be categorized as one of
suppressi on or deceit, analyzed bel ow. Therefore, sunmary judgnent
is appropriate as to all defendants on m srepresentation clains
relating to costs and benefits of the laser as alleged in Counts
One through Three.

2. “Cutting Edge” Technol ogy

As the basis for its nmotion for summary judgnent on the
m srepresentation clains relating to “cutting edge” technol ogy,
Cynosure argues that there is no evidence in the present record to
show that its representation that the Apogee 40 | aser was “cutting
edge” technol ogy was false. Dr. Stovall and HCl argue the sane and
add that there is no factual support for any allegation that Dr.
Stovall or HCI nmde a knowi ng m srepresentation, because neither
was privy to technology standards in the laser industry. Al abanma
OB/ GYN cont ends, in response, that a genuine i ssue of material fact

exi sts as to whether the “cutting edge” assurance anounts to fraud.



Tennessee courts are silent about when, if ever, a claimthat
technology is “cutting edge” or “state of the art” crosses a |line
bet ween puffery and mi srepresentation. They are al so silent about
the level of custoner reliance that makes such a statenent
actionable. Qher jurisdictions offer sonme guidance, however.

The Sixth Crcuit considered simlar allegations in Robins
Printing Co. v. Crosfield Electronics, Inc., No. 92-2446, 1994 U. S.
App. LEXIS 16188 (6th G r. 1994) (unpublished opinion). In that
case, the buyer purchased a printer that the seller represented as
“state of the art.” The Sixth Crcuit discussed at sone | ength the
lower court’s finding that the buyer had not relied on the
statenent. The buyer had, the court noted, “extensively researched
the market” for the equipnent, attended trade shows, visited the
seller’s business headquarters, and “seriously considered” the
products of three conpetitors. Under these circunstances, the
Sixth Crcuit held, the district court did not err in finding no
actionabl e m srepresentati on.

Whet her reliance is reasonable is generally a question of fact
for the jury to decide. See N chols v. A B. Colemans, Inc., 652
S.W2d 907, 908 (Tenn. App. 1983)(finding error by the trial judge
in wthdrawi ng question of reasonable reliance fromthe jury in a
fraud case); Marine Mdl and Bank, N A v. GVAC No. 03A01-9502-Cv-

00060, 1995 W 417047 at *7 (Tenn. C. App. July 17, 1995) (hol di ng
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that reasonable reliance is a question of fact for the jury to
deci de). Whether a buyer perforns an i ndependent investigation of
the produce is one factor to consider in determining if reliance
was reasonable. Atkins v. Kirkpatrick, 823 S.W2d 543, 552 (Tenn.
Ct. App. 1991).

In the instant case, it is undisputed that Dr. Bl audeau had
not researched the product:

Q Before you went to this [Cynosure] neeting, did you

have a judgnent as to whether offering hair renmpoval to
your patients was a good fit with your practice?

A. No. | didn't have any information on |aser hair
renoval. | hadn’t shopped around, for, you know, a | aser
machine, | really didn't know anyt hi ng.

Q Ckay. Did you do any honework on | aser hair renoval
before you went to this neeting?

A: No.

(Bl audeau Dep. at 21-22.) Accordingly, in the instant case there
exi sts a genuine issue over whether the plaintiff relied on the
“cutting edge” statenent.

There is al so a genui ne i ssue over whether the “cutting edge”
representations were false. Courts have held that clains such as
“state of the art” are nere puffery and non-actionable when
presented in a sales setting. See, e.g., Robins Printing, 1994
US. App. LEXIS 16188 (concurrently applying Mchigan and New

Jersey Law); Wnnsboro v. NCR, Inc., No. 3:91-0070-17, 1991 U. S.
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Dist. LEXIS 6021 (Dist. S.C. 1991) (unpublished opinion) (applying
South Carolina |aw). However, they are not invariably puffery.
For exanple, in Schwartz v. El ectronic Data Systens, Inc., 913 F. 2d
279 (6th Gr. 1990), an engineer sued over his new enployer’s
alleged failure to provide a prom sed “state of the art” training
pr ogram The holding inplied that “state of the art” created
subj ective expectations, although the claim was dismssed on
grounds that “the entire [training] programwas presented as a new
approach that was subject to revisions.” Schwartz, 913 F.2d at
285-86. In the context of the Lanham Act, “advertising statenents
pl aced in an ad know ng or intending that they are of the type that
will affect the consumer's judgnent, are not puffery, but rather
constitute actionable representations . . . .~ Stiffel Co. wv.
West wood Li ghting G oup, 658 F. Supp. 1103, 1115 (Dist. N. J. 1987)
(quoting U-Haul Int’l Inc. v. Jartran, Inc., 522 F. Supp. 1238,
1253 (Dist. Ariz. 1981)).

Emer gi ng technol ogi es may becone obsolete’ in the retail
sense, despite the fact that they function no differently than they
did on the day they were ‘cutting-edge’ .” 1In re Nunmber Ni ne Visual
Tech. Corp. Secs. Litig., 51 F. Supp. 2d 1, 5 at n4 (Dist. Mass.
1999) (discussing conputer graphics cards). In this case,

deposition testinony reveals that Cynosure sells another hair

removal laser, one wth digital rather than analog controls.
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(Pl.”s Mm of Lawin Resp. to Def. Cynosure, Inc.’s Modt. for Sunm
J. at 14-15 (quoting Cho Dep. at 87-89).) However, there is also
testinmony indicating the Apogee 40 and the other |aser are both
“state of the art,” because inprovenments in the actual |[aser
technol ogy are distinguishable from inprovenents in “bells and
whistles,” e.g., control technology. (See Cho Dep. at 94-96.)

The court finds persuasive Dr. Stovall and HCl's argunents
that they did not know the | aser industry’ s state of the art. Dr.
Bl audeau testified, in his deposition, that Dr. Stovall represented
the laser as “cutting edge.” (Blaudeau Dep. at 49.) Neither Dr.
Stovall nor HC, however, are |aser manufacturers or retailers.
Dr. Stovall is not an engi neer but a nmedical doctor who uses the
| aser in his practice. He could not reasonably know the |aser
i ndustry’s state of the art. No reasonable jury could find
intentional msrepresentation on these facts; Dr. Stovall’s
m srepresentation, if any, would at best be negligent rather than
i ntentional or reckless. Sunmary judgnment is therefore appropriate
as to the intentional m srepresentation clains against Dr. Stovall
and HCl, but not as to whether Dr. Stovall and HCI were negligent
in relaying this claimto potential purchasers.

Summary judgrment on the plaintiff’s clai magai nst Cynosure for
m srepresentations relating to “cutting edge” technology is not

appropri at e. The evidence presents sufficient disagreenent to
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require submssion to a jury as to whether Cynosure’s Apogee 40
| aser was “cutting edge” technology at the tinme the plaintiff
purchased it.

Accordingly, the notion for sumrary judgnent is denied for
clainms against Dr. Stovall and HCI for negligent m srepresentation
as set forth in Count One of the conplaint, and on clai ns agai nst
Cynosure for both negligent and intentional msrepresentations
all eged in Counts One through Three.

3. Mal practi ce | nsurance

Al abama OB/ GYN' s final claim for msrepresentation involves
statenents by the defendants relating to the availability of
mal practice insurance for the operation of a |aser hair renova
device in an obstetrics and gynecol ogy practice. All the parties
support their respective positions by relying on the deposition of
Dr. Bl audeau. Al abama OB/ GYN relies on the affidavits of Chuck
Carr, Janmes Purdy, and Sherry Purdy as well.

Dr. Blaudeau testified that he asked Chuck Carr, a Cynosure
sal esman, “Are you sure there is not a nedical malpractice issue
with ny carrier, which is Mitual Assurance . . . ?” (Blaudeau Dep.
at 119). Chuck Carr confirms in his affidavit that he “was unaware
that there was a nedical nmalpractice issue in the State of Al abana
who wanted [sic] to do laser hair renoval in their office.” (Carr

Aff. at 1 7.) Dr. Stovall nmade a simlar representation, but
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W t hout being apprised of Dr. Blaudeau's carrier. (Blaudeau Aff.
at 1Y 5-6; Blaudeau Dep. at 45-48.)

Under the circunstances, the court finds that no reasonable
jury could find that any defendant negligently or intentionally
m srepresented the availability of malpractice insurance for the
Apogee 40. First, the plaintiff adduces no evi dence indicating that
the defendants’ statenents actually were false at the tine they were
made. \When Dr. Bl audeau purchased the |aser, the policy appeared
to cover |aser hair renoval. (Bl audeau Dep. at 108.) Mut ual
Assurance itself did not know whether there were any insurance
i ssues surroundi ng the procedure. Its definite refusal to cover
| aser hair renoval energed only after Mutual Assurance conpl eted an
i nternal underwiting process on the coverage. (See Bl audeau Dep.
at 102-103.) Cynosure knew other nedical malpractice carriers
of fered coverage for the | aser treatnment; Dr. Bl audeau was unwi | | i ng
to change his carrier. (Blaudeau Dep. at 172.)

In addition, the reasonabl eness of Dr. Bl audeau’s reliance on
the defendants’ statements is questionable. It does appear the
def endants presented a “hard sell” and offered a discount to those
who purchased an Apogee 40 that day. (See Purdy Aff. at § 7;
Bl audeau Aff. at Ex. 1 (Cynosure quotation form noting discounts

applicable only to purchases “at course”).) As a nedical doctor

with a | aw degree, however, Dr. Bl audeau was an educat ed purchaser.
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Utimately he was in the best position to know the extent of his
Mut ual Assurance coverage. He has not alleged that any defendant
prevented himfromverifying coverage with Medi cal Assurance before
pur chasi ng the Apogee 40. Accordingly, there is no evidence to
support the <claim that his reliance on the defendants’
representations was justified. Summary judgment is appropriate as
to all defendants for misrepresentation clainms arising out of
statenents regarding nedical malpractice coverage as alleged in
Counts One through Three.

D. Suppr essi on and Deceit O ains (Counts Four and Five)

Suppression and deceit are both variations of negligence and
fraudul ent m srepresentation, based on the failure of a party to
di sclose material facts if he is under a duty to the other party to
exerci se reasonabl e care to disclose the matter in question. Macon
County Livestock Market, Inc. v. Kentucky State Bank, Inc., 724
S.W2d 343, 349 (Tenn. C. App. 1986) (quoting Donmestic Sew ng
Machi ne Conpany v. Jackson, 83 Tenn. 418, 424-25 (1885)).
“Tennessee |aw recognizes only three circunstances giving rise to
a duty to speak: (1) where a definite fiduciary duty existed between
the parties; (2) when a party to a contract expressly reposed a
trust or confidence in the other party; and (3) where the contract

or transaction was intrinsically fiduciary . Morgan v. Brush
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Wel I man, Inc., 165 F. Supp. 2d 704, 721-22 (E.D. Tenn. 2001) (citing
Macon County, 724 S.W2d 343).

None of these relationships appear in this case. Al
transacti ons between plaintiff and the defendants occurred at arm s
| engt h. Al abama OB/ GYN has alleged no facts indicating the
fiduciary or confidential relationship that is prerequisite to any
duty to disclose. Accordingly, the defendants’ notions for summary
judgnment are granted as to these clains in Counts Four and Five.

E. Breach of Contract (Count Six)

Finally, Al abama OB/ GYN cl ai ns t he def endants breached express
and inplied contract terns by failing to provide a product that was
“cutting edge” technol ogy covered under the plaintiff’s mal practice
pl an. “[T]he basic elenments of a breach of contract case under
Tennessee |law nust include (1) the existence of a contract, (2)
breach of the contract, and (3) damages which flow fromthe breach.”
Life Care CGrs. of Am v. Charles Town Assocs. L.P., 79 F.3d 496,
514 (6th Cir. 1996) (interpreting Tennessee law). A copy of the
contract is in evidence, in the formof a Cynosure purchase order
dated February 22, 1999. (Blaudeau Dep. at Ex. 1.) In pertinent
part, it prom ses delivery of an Apogee 40 laser with on-site
installation, a one-year warranty on equi prment, and an accessory

package. (ld.) The contract is fully integrated, with Cynosure’s
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warranty limted to repair or replacenent of defective parts and
materials. (1d.)

Nowhere has the plaintiff alleged that Cynosure failed to
provide the laser that was promsed in this contract. To the
contrary, Dr. Blaudeau testified that “the | aser technol ogy wor k[ ed]
okay,” and that he thought patients were “generally pleased with
it.” (Blaudeau Dep. at 170.) Therefore, no reasonable jury could
find that Cynosure breached its pronmise to provide an Apogee 40
| aser to the plaintiff. The representations that allegedly induced
the plaintiff to enter into the contract, to the extent they are
actionabl e, are discussed above.

Def endants HCI and Dr. Stovall entered into no contract with
the plaintiff for the sale of an Apogee 40. The product was
suppl i ed by defendant Cynosure. (See purchase orders at Bl audeau
Dep., Exs. 1 and 2.) Accordingly, sunmary judgnent on the breach
of contract claim is appropriate as to defendants HCI and Dr.
Stoval | .

Summary judgnment is therefore granted as to all defendants on
t he breach of contract clains in Count Six.

CONCLUSI ON

For the foregoing reasons, the court grants the defendants’

notions for summary judgnent on the followng clains: (1)

intentional or negligent msrepresentation clains arising from
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stat enent s about the Apogee 40' s costs and benefits; (2) intentiona
or negligent m srepresentation clains arising fromstatenents about
mal practi ce insurance coverage; (3) suppression and deceit clains
arising fromthe foregoing; and (4) all breach of contract clains.
Summary judgnent is also granted on cl ainms agai nst defendants Dr.
Stovall and HCI for intentional misrepresentation that the Apogee
40 was “cutting edge” technol ogy. Summary judgnent is denied on the
claims that Dr. Stovall, HC and Cynosure nmade negligent
m srepresentations on the “state of the art” issue, as well as
whet her Cynosure intentionally m srepresented that the Apogee 40 was
“cutting edge” technol ogy.

I T IS SO ORDERED this 7th day of February, 2003.

DI ANE K. VESCOVO
UNI TED STATES MAG STRATE JUDGE
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