INTHE UNITED STATESDISTRICT COURT
FOR THE WESTERN DISTRICT OF TENNESSEE
WESTERN DIVISION

SIGNATURE COMBS, INC,,
flk/laAMR COMBS, INC,, et al.,

Plaintiffs,
Civil Case No. 98-2777 D
Civil Case No. 93-2968 D
Civil Case No. 00-2245 D
(Consolidated Cases)

UNITED STATESOF AMERICA,
et al.,

Defendants.

N N N N N N N N N N N N N N

ORDER GRANTING IN PART AND DENYING IN PART DOBBSFORD, INC."S
MOTION FOR SUMMARY JUDGMENT AND ORDER DENYING SIGNATURE
COMBSPLAINTIFFS MOTION FOR PARTIAL SUMMARY JUDGMENT

Beforethe Court is Dobbs Ford, Inc.’s (“DFI”) motion for summary judgment. DFI argues
that there isno evidence to support 1) the Signature Combs Plaintiffs’ (“ Plaintiffs’) argument that
DFl is liable or potentially liable as an “arranger” under 8 107(a) of the Comprehensive
Environmental Response Compensation and Liability Act (*CERCLA”), which is an essential
element of Plaintiffs’ claim for contribution under § 113 of CERCLA, or 2) Plaintiffs’ assertionthat
DFl isthelegal successor to Oakley Motor Company (“OMC”) and thusisresponsible for OMC'’s
alleged CERCLA liahilitiesincurred from 1960 through 1972. Plaintiffsrespondthat thereisat | east
agenuine issue of materid fact on both DFI’ sliability or potential liability under § 107(a) and asa
successor to OMC, thereby precluding summary judgment infavor of DFI. Further, Plaintiffsargue

that theevidenceestablishesDFI’ sliability asan“arranger” under 8 107(a), and thusfor contribution



under 8 113, and they request partial summary judgment in their favor on that issue. Finding no
genuineissueof material fact on DFI’ salleged corporate successor liability for OMC’ s1960 through
1972 CERCLA liahilities, the Court grantsin part DFI’ smotion for summary judgment onthat i ssue.
The Court does find that genuine fact issuesremain on the claim that DFI isliable for contribution
to Plaintiffs under § 113 and therefore denies both DFI's and Plaintiffs motions for summary
judgment on that issue.

|. Factual and Procedural Background

The Court previously set out the general facts of thiscase. (See Order Granting Defs.” Mots.
for Partial Summ. J., Docket # 431.)

Plaintiffs first named DFI as adefendant intheir Fourth Amended Complant, filed January
17, 2003. The Court granted DFI leave to file its summary judgment motion after the deadline set
inthe CaseM anagement Order. (SeeOrder Vacating Prior Order Extending Deadlinefor DFItoFile
Dispositive Mot. & Order Granting in Part DFI’s Mot. to Modify Case Management Order, Docket
#574.)

The South Eighth Street Site no longer received waste oil sludges from Gurley Oil
Company’s(“Gurley”) re-refinery in West Memphis, Arkansas, after somedatein 1970. (Material
Facts & Portions of the R. Relied Upon in Supp. of Def. DFI’s Mot. for Summ. J. §2.) Waste oil
sludges from the Gurley re-refinery were deposited at the Gurley Pit Site from some date in 1970
through 1975. (1d. 13.)

OMC operated aFord dealership at 1048 Union Avenuein Memphis, Tennessee, from 1960
to 1972. (1d. 16.) Prior to 1966, Hull-Dobbs Company (“HDC”) operated a Ford dealership on

South Third Street in Memphis. (1d. 17.) HDC moved its Ford deal ership to 2700 Poplar Avenue



in Memphisin 1966. (Id.) DFI’sFord dealership at 2515 Mt. Moriah Road in Memphis opened on
October 9, 1972. (1d. 1.

Joseph Spann began to work for HDC in 1956, at its South Third Street location. (Spann
Dep. a 8.) After astint with one of the company’s dealershipsin New Orleans, Mr. Spann returned
to the South Third Street location as a service manager in 1964. (1d. at 10.) Mr. Spann went with
HDC to its 2700 Poplar location in 1966, also as service manager. (Id. at 11-12.) In 1972, Mr.
Spann went to work at the 2515 Mt. Moriah location, which became DFI. He worked there as
service manager until hisretirement in 1992. (Id. at 12-14.) Mr. Spann never worked for OMC on
Union, nor for Oakley-Keesee Ford (“OKF’). (ld. at 14-15.) When HDC moved out of the 2700
Poplar location in 1972, OKF moved into it. (Id. at 15.)

DFI submitted deposition testimony of Thomas M. Keesee, Jr., who was President of OKF.
Mr. Keesee stated that, in 1972, certain parts of Hull-Dobbs Ford were moved from 2700 Poplar to
Mt. Moriah, and certain other partsremained at 2700 Poplar under the name of OKF. Specificdly,
the new and used inventory and parts of Hull-Dobbs at 2700 Poplar moved to 2515 Mt. Moriah. At
the sametime, theinventory of new and used cars and partsfrom OM C on Union moved to the 2700
Poplar dealership. Mr. Keesee stated that the Mt. Moriah location then opened as HDC, while the
2700 Poplar location then opened as OKF. (Keesee Dep. & 63.) OMC and Hull-Dobbs Ford were
owned by common stockholders. (1d. at 60.)

The record contains a franchise agreement titled Ford Sales and Service Agreement, dated
June 1, 1972, and only partially executed, between OMC at 1064 Union Avenue in Memphis and
Ford Marketing Corporation. Therecord containsno other such agreementsdated June 1, 1972. The

record also contains aMay 23, 1974, Amendment to Ford Sales and Service Agreement of June 1,



1972, also only partially executed, between Hull-Dobbs Ford, Inc., at 2515 Mt. Moriah Road in
Memphis and Ford Marketing Corporation.

In his deposition, Mr. Spann testified asto the disposal of used oil from servicing of cars at
the various locations at which he worked. At the Mt. Moriah location, the dealership had an
underground storage tank. (Spann Dep. at 33.) Technicians at Mt. Moriah performed oil changes,
filter changes, brake repairs, and other services. (Id. at 33-34, 56, 61.) The waste oil from those
serviceswas collected and then poured down adrain into theunderground tank. (Id. at 71-73.) The
underground tank was|ocated in therear of the building, such that, from where Mr. Spann worked,
he would not necessarily have seen trucks picking up oil from the tank. (Id. at 28-30, 33.) Mr.
Spann testified that he saw a Gurley truck at the Mr. Moriah location, though he did not know how
many times he saw such atruck, nor did he specify yearsin which he saw a Gurley truck there. (1d.
at 33, 35.) Hedid not see any other trucks pumping out used oil at the Mt. Moriah location. (1d. at
34.) Neither Mr. Spann nor anyone working under his supervision made the plans to have Gurley
pick up the used oil from the Mt. Moriah location. (Id. at 35.) Mr. Spann expected that the
management service would have ordered the pickups. (Id. at 36.) Mr. Spann did not speak with any
of the Gurley drivers at the Mt. Moriah location. (Id. at 37.)

At some point, new laws were put in place that affected disposal of used oil. Mr. Spann
testified that, while he was working at the Mt. Moriah dealership when those new laws went into
effect, he could only “guess’ that occurred three or four years after he started at Mt. Moriah. (1d. at
37-38.) At that time, management, including the business manager and general manager, gave him
new instructions as to how to dispose of waste oil. (Id. at 38-39.) Also at that time, Safety Kleen

started taking used oil from the Mt. Moriah dealership for recycling. (1d. at 40.)



The parties dso submitted the deposition testimony of John Forrest Green, a truck driver
employed by Gurley to pick up waste oil in Memphisin the 1960s, 1970s, and 1980s. Mr. Green
testified that he picked up waste motor oil at “Hull-Dobbs Ford” from a underground tank once a
week or once amonth in the 1960s, 1970s, and 1980s. (Green Dep. at 60-62, 259-60.) Mr. Green
testified that the Hull-Dobbs Ford deal ership waslocated on Union Avenue. (1d. at 259.) Mr. Green
did not testify asto pickups of waste oil at aMt. Moriah Ford dealership.

Plaintiffsalso submitted the declaration of William M. Gurley, who was* directly involved”
inthe day to day operations of Gurley from 1960 through 1975 and beyond. (Gurley Decl. §1.) Mr.
Gurley declared that most businessesthat used Gurley for oil pickupswould call Gurley and request
that their oil bepicked up. (1d. 3.) Between 1969 and 1975, Gurley had no competition for pickup
of waste oils in the Memphis metropolitan area, nor within a 150 mile radius of Memphis, except
for one thirty-day period. (Id. 6.) Mr. Gurley recalled that Gurley collected waste oil from a
number of Hull Dobbs dealerships, which he identified as one on Union Avenue, one on Poplar
Avenue, and one on Mt. Moriah, the last of which did not open until 1972. (1d. 137.) Mr. Gurley
specifies that these three deal erships were Hull Dobbs on Union, OKF on Poplar, and DFI on Mt.
Moriah.! (Id. 141.) Gurley picked up oil from those dealerships a least once aweek, if not more

often, between 1969 and 1975. (Id. 7 38.)

Testimony from Plaintiffs' expert Bruce Monthieth, inrelianceon Environmental Protection

Agency (“EPA”) documentation, shows that used motor oil from automobiles and trucks contains

In his deposition, Mr. Gurley also stated that Gurley picked up oil from a Hull Dobbs
agency or facility, during the time that Gurley had its refining operations in West Memphis, but
he did not identify which dedership he meant in that statement. (Gurley Dep. at 60.)
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CERCLA hazardous substances, including lead, barium, zinc, and PCBs. (App. of Exs. to the
Signature Combs PIs.” Resp. in Opp’'n to Def. DFI’s Mot. for Summ. J., Ex. D, E.) Hazardous
substances similar to those found in used motor oil, including PCB (dudge and oil), barium, lead,

and zinc, were found at the Gurley Pit Site. (1d., Ex. F.)

Plaintiffs’ claimsagainst DFl have two bases: fird, that DFI isliableasan “aranger” for its
activitiesfrom 1972, when the Mt. Moriah location opened, through 1975, when the Gurley Pit Site
closed, and second, that DFI is liable as a corporate successor for OMC’'s CERCLA liabilities
incurred from 1960 through 1972, when OMC operated its dealership on Union Avenue. In its
motion for summary judgment, DFI argues that Plaintiffs have submitted no evidence supporting
either argument. Plaintiffs, to the contrary, arguethat at least agenuineissue of materid fact exids
asto both bases for liability and, moreover, that the evidence shows that DFI, through Mr. Spann,

admitted itsliability as an arranger.
II. Summary Judgment Standard

Summary judgment is proper “if the pleadings, depositions, answers to interrogatories, and
admissions on file, together with the affidavits, if any, show that thereis no genuine issue asto any
material fact and that the moving party is entitled to judgment as a matter of law.” Fed. R. Civ. P.
56(c). Inother words, summary judgment isappropriately granted “ aga nst aparty whofailsto make
a showing sufficient to establish the existence of an element essential to that party’s case, and on

which that party will bear the burden of proof at trial.” Celotex Corp. v. Catrett, 477 U.S. 317, 322

(1986).

Theparty moving for summary judgment may satisfy itsinitial burden of proving theabsence



of a genuine issue of material fact by showing that there is a lack of evidence to support the
nonmoving party’s case. Id. at 325. Thisin turn may be accomplished by submitting affirmative
evidence negating an essential element of the nonmoving party’s claim, or by attacking the
opponent’ s evidence to show why it does not support a judgment for the nonmoving party. 10a

Charles A. Wright et al., Federal Practice and Procedure 8 2727, at 35 (2d ed. Supp. 1996).

Facts must be presented to the court for evaluation. Kalamazoo River Study Group v.

Rockwell Int’l, 171 F.3d 1065, 1068 (6th Cir. 1998). The court may consider any material that

would be admissible at trial. 10a Charles A. Wright et al., Federal Practice and Procedure § 2721,

at 40 (2d ed. 1983). Although hearsay evidence may not be considered on a motion for summary

judgment, Jacklyn v. Schering-Plough Healthcare Prods. Sales Corp., 176 F.3d 921, 927 (6th Cir.

1999), evidentiary materids presented to avoid summary judgment otherwise need not bein aform

that would be admissible at trial. Celotex, 477 U.S. a 324; Thaddeus-X v. Blatter, 175 F.3d 378,

400 (6th Cir. 1999).

In evaluating amotion for summary judgment, all the evidence and facts must be viewed in

alight most favorable to the non-moving party. MatsushitaElec. Indus. Co. v. Zenith Radio Corp.,

475U.S. 574,587 (1986); Walbournv. Erie County Care Fecility, 150 F.3d 584, 588 (6th Cir. 1998).

Justifiable inferences based on facts are also to be drawn in favor of the non-movant. Kalamazoo

River, 171 F.3d at 1068.

Onceaproperly supported motion for summary judgment has been made, the* adverse party
may not rest upon the mere allegations or denials of [its] pleading, but . . . must set forth specific

factsshowing that thereisagenuineissuefor trial.” Fed. R. Civ. P.56(e). A genuineissuefor trial



existsif the evidence would permit areasonable jury to return averdict for the non-moving party.

Andersonv. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986). To avoid summary judgment, the non-

moving party “must do more than simply show that there is some metaphysical doubt as to the

materia facts.” Matsushita 475 U.S. at 586.
[I1. CERCLA §113 Liability
A. Legal Standard

The purposesof CERCLA areto facilitate prompt and effective cleanup of hazardouswaste

sites financed by those responsible for the hazardous wastes. See United States v. Consolidation

Coal Co., 345 F.3d 409, 413 (6th Cir. 2003); Anspec Co., Inc. v. Johnson Contrals, Inc., 922 F.2d

1240, 1247 (6th Cir. 1991). “The remedial nature of CERCLA’s scheme requires the courts to
interpret its provisions broadly to avoid frustraing the legislative purposes.” Anspec, 922 F.2d at
1247. A party is liable in a contribution claim under CERCLA’s 8§ 113(f)(2) if it is liable or
potentidly liableunder 8§ 107(a). 42 U.S.C. 89613(f)(1) (2004) (“ Any person may seek contribution
from any other person who isliable or potentially liable under section 9607(a) of thistitle, during
or following any civil action under section 9606 of thistitle or under section 9607(a) of thistitle.”);

Consolidation Coal, 345 F.3d at 413.

Section 107 liability exists when four elements are shown: 1) that the site involved is a

“facility” within the meaning of CERCLA? 2) that a release or threatened release of hazardous

*CERCLA definesa“fadility” in part as“ any site or area where a hazardous substance has
been deposited, stored, disposed of, or placed, or otherwise cometo be located.” 42 U.S.C. §
9601(9) (2004).



substance occurred there,? 3) that the rel ease caused the party to incur response costs, and 4) that the
defendant fallsinto one of the categories of potentially responsible parties (“PRPs’) identified in §

107(a). See Consolidation Coal, 345 F.3d at 413; Kalamazoo River Study Group v. MenashaCorp.,

228 F.3d 648, 653 (6th Cir. 2000). Liability is strict once the plaintiff establishes those four
elements. See Kalamazoo, 228 F.3d at 656 (holding that it was error for district court to require

plaintiff to show causation in 8§ 113 action, because CERCLA liability is strict); United States v.

Cello-Fail Prods., Inc., 100 F.3d 1227, 1231-32 (6th Cir. 1996).

The four categories of PRPsin § 107(a) are

(1) the owner and operator of avessel or afacility,

(2) any person who at the time of disposal or any hazardous substance owned or

operated any facilities at which such hazardous substances were disposed of,

(3) any person who by contract, agreement, or otherwise arranged for disposal or
treatment, or arranged with a transporter for transport for disposal or treatment, of
hazardous substances owned or possessed by such person, by any other party or
entity, at any fadility or incineration vessel owned or operated by another party or

entity and containing such hazardous substances, and

(4) any person who accepts or accepted any hazardous substances for transport to
disposal or treatment facilities, incineration vessels or sites selected by such person,
fromwhich thereisarelease, or athreatened rel ease which causes the incurrence of

response costs, of a hazardous substance. . .”

42 U.S.C. § 9607(a) (2004).

3CERCLA definesa“release” in part as“any spilling, leaking, pumping, pouring,
emitting, emptying, discharging, injecting, escaping, leaching, dumping, or disposing into the
environment (including the abandonment or discarding of barrels, containers, and other closed
receptacles containing any hazardous substance or pollutant or contaminant).” 42 U.S.C. 8§
9601(22) (2004).



B. Analysis
1. DFI’'sMotion

Thefirst three elements of the primafacie case for liability under 8 107(a) are not disputed
here: the Gurley Pit Siteis a“facility,” a“release or threatened release” of hazardous substances
occurred there, and Plaintiffs incurred response costs. The disputed issue is if a genuine issue of
material fact exists asto whether DFI isan “arranger” within the meaning of § 107(a)(3), asto the
used oil from itsMt. Moriah location from 1972, when the deal ership opened there, through 1975,
when the Gurley Pit Site closed. Each party insiststhat no fact issueis present, but DFI argues that
no evidence supports its liability as an arranger, while Plantiffs argue that the evidence shows

conclusively that DH isliable as an arranger.

Therecord contains no contract or agreement showing an arrangement for the pickup of used
oil at DFI’sMt. Moriah location. Therefore, the relevant statutory language is “ otherwise arranged
for.” CERCLA does not provide adefinition for the phrase“arrangefor.” Cello-Foil, 100 F.3d at
1231. The Sixth Circuit holds that the requisite inquiry is“whether the party intended to enter into

atransaction that included an ‘ arrangement for’ the disposal of hazardous substances.” 1d.; seealso

AM Int'|, Inc. v. Int'| Forging Equip. Corp., 982 F.2d 989, 999 (6th Cir. 1993) (“Liability only

attaches to parties that have ‘taken an affirmative act to dispose of a hazardous substance. . . as

opposed to convey auseful substance for auseful purpose.”” (quoting Prudential Ins. Co. v. United

States Gypsum, 711 F. Supp. 1244, 1253 (D.N.J. 1989)). Thisisafact-specificinquiry. See Fla.

Power & Light Co. v. Allis Chalmers Corp., 893 F.2d 1313, 1317 (11th Cir. 1990). The necessary

intent isonly the intent to be an “arranger”; the party cannot escape liability by claiming that it had
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no intent to have the waste disposed in a particular manner or at a particular site. Cello-Fail, 100

F.3d at 1232; see also United Statesv. Aceto Agric. Chems. Corp., 872 F.2d 1373, 1381 (8th Cir.

1989) (“ Courts have also held defendants ‘ arranged for’ disposal of wastes at a particular site even
when defendants did not know the substances would be deposited at that site or in fact believed they
would be deposited elsewhere.”). Intent may be proven by direct evidence or inferred from the

totality of the circumstances. Cello-Fail, 100 F.3d at 1231.

The facts in the record establish the following. Car servicing at the Mt. Moriah dealership
produced waste oils that were deposited into an underground storage tank. Those waste oilswould
haveto beremoved from the underground tank asit becamefull, thus someintent for accomplishing
the pickup of used oil may beinferred. Thewaste oil contained hazardous substances that were the
same as those found at the Gurley Pit Site. Mr. Spann, a management employee of DF at Mt.
Moriah, saw the Gurley truck picking up used oil at the Mt. Moriah location. Mr. Spann did not
specify any dates for these pickups, but they occurred before Safety Kleen was brought in for
recyding of the used oil, which occurred approximately three or four years after the Mt. Moriah
location opened. Neither Mr. Spann nor the employees that he supervised set up the process by
which Gurley picked up the waste oil at Mt. Moriah. Mr. Spann testified that he expected that
management would have hired Gurley for those pickups, although no testimony from any of the
management employees identified by Mr. Spann is present in the record. Further, Mr. Gurley
declared that Gurley picked up used oil from aFord dealership on Mt. Moriah. Mr. Spann never saw
another company picking up waste oil from the Mt. Moriah location, and Mr. Gurley stated that
Gurley had no competition for pickupsin the Memphis areaduring the relevant time, except for one

thirty-day period. Mr. Green, the Gurley truck driver in the Memphis area, however, did not state

11



that he picked up waste oil from a Ford dealership on Mt. Moriah.

The record thus shows a genuine issue of material fact as to whether DFI had the requisite
intent to enter into a transaction with Gurley that included an arrangement for the disposal* or
treatment® of hazardous substances. Waste oils were produced, collected in the underground tank,
and therefore had to be removed to empty the tank. Testimony of both DFI and Gurley employees
placesthe Gurley truck at theMt. Moriahlocationfor pick up of thosewasteoils. Testimony further
showsthat entities called Gurley to request pickups, thus indicating that someone at DFI requested
waste oil pickups from Gurley, which would demonstrate an intent to “arrange” under § 107(a).
Should these facts be proven for the 1972 to 1975 time period, arranger liability would be

established.

DFI arguesthat it cannot be liable under § 107(a)(3) because Gurley isliable under either or
both of 88 107(a)(2) or (4), because Gurley owned or possessed thewastes produced initsre-refining

operation, and because Gurley, rather than DFI, made the actual arrangements for disposal of the

*CERCLA defines “disposal” as having the same meaning as in the Solid Waste Disposal
Act, 42 U.S.C. §6903(3), that is, “the discharge, deposit, injection, dumping, spilling, leaking, or
placing of any solid waste or hazardous waste into or on any land or water so that such solid
waste or hazardous waste or any constituent thereof may enter the environment or be emitted into
the air or discharged into any waters, including ground waters.” See 42 U.S.C. § 9601(29);
Ekotek Site PRP Comm. v. Sdf, 881 F. Supp. 1516, 1525 (D. Utah 1995).

*CERCLA defines “treatment” as having the same meaning as in the Solid Waste
Disposal Act, 42 U.S.C. 8§ 6903(34), that is, “any method, technique, or process, including
neutralization, designed to change the physical, chemical, or biological character or composition
of any hazardous waste so as to neutralize such waste or so as to render such waste
nonhazardous, safer for transport, amenable for storage, or reduced in volume. Such term
includes any activity or processing designed to change the physical form or chemical
composition of hazardous waste so as to render it nonhazardous.” See 42 U.S.C. § 9601(29);
Ekotek, 881 F. Supp. at 1528.

12



waste at the Gurley Pit Site. These arguments are unavailing. Frst, liability of one entity asa PRP
does not preclude the liability of other entities as PRPs;, CERCLA liability may inure to any party

that qualifiesasaPRP under §107(a). See, e.0., United Statesv. Bliss, 667 F. Supp. 1298 (E.D. Mo.

1987) (placing CERCLA liability on multiple PRPs, in several § 107(a) categories, including
generator, arranger, and facility owner). Second, actual ownership or possession of the hazardous
substanceisnot required, asliability under 8 107(a)(3) may be predicated solely on having arranged

for treatment or disposal of the hazardous substance. 1d. at 1306-07; seealso United Statesv. Wade,

577 F. Supp. 1326, 1333 n.3 (E.D. Pa. 1983) (rejecting argument that transfer of ownership of waste
at timeof pickup for disposal absolvesgenerator of liability). Third, that DFI did not itself makethe
actual arrangements for disposd at the Gurley Pit Site, or even that it was not aware of such

arrangements, isirrelevant. See Cello-Fail, 100 F.3d at 1232; Fla. Power & Light Co., 893 F.2d at

1319 (“[W]e conclude, as other courts have, that even though a manufacturer does not make the
critical decisions as to how, when, and by whom a hazardous substance is to be disposed, the

manufacturer may beliable”); Aceto, 872 F.2d at 1381. Fourth, that Gurley re-refined thewasteail,

which resulted in the production of waste contai ning hazardous substances, does not negate the fact
that the used car oil collected at the Mt. Moriah location and used in Gurley' s re-refining already
contained hazardous substances, even before Gurley re-refined it. CERCLA is a strict liability
statute; once the elementsfor liability under 8 107(a) are shown, the entity cannot escape liability

with such arguments as DFI attempts here.

DFI also arguesthat itisonly amatter of speculation asto whether Mr. Spann saw the Gurley
truck at its Mt. Moriah location in the 1972 to 1975 period, or at some point after 1975 but before

his 1992 retirement, and thus that Mr. Spann’ stestimony does not support Plaintiffs’ argument. On
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summary judgment, the Court takes the facts in the light most favorable to the non-moving party.
Here, Mr. Spann testified that he saw the Gurley truck before Safety Kleen began picking up the
wasteoil and that Safety Kleen began pickupswhen the new lawson disposal went into effect, which
he guessed was approximately three or four years after 1972. Taking these factsin the light most
favorableto Plaintiffs, thereisagenuineissue of fact asto whether Mr. Spann saw the Gurley truck

at the Mt. Moriah dealership between 1972 and 1975.

Accordingly, the Court denies DFI’s summary judgment motion as to its CERCLA 8§ 113
liability.
2. Plaintiffs Motion

Plaintiffs argue that the evidence presented on summary judgment is sufficient to establish
DFI’sliability as an arranger and that, through its former employee, Mr. Spann, DF admitted its

CERCLA liability for the 1972 through 1975 period.

The Court finds that the evidence is insufficient to direct summary judgment for Plaintiffs
because certain fact issues remain. First, while Mr. Spann did testify to seeing the Gurley truck
picking up waste oil at the Mt. Moriah location before Safety Kleen began pickups, he was not sure
of the datesthat Safety Kleen began pickups. Rather, he guessed that the new laws went into effect
“[m]aybefour years, threeyears, something likethat” after theMt. M oriah deal ership opened (Spann
Dep. at 38), and Safety Kleen began its operations after that. Taking the facts in the light most
favorable to DFI, such adate is not concrete enough to establish pickups within the relevant time
period. Since Mr. Spann merely guessed at the date of the new laws, and thus of Safety Kleen's

arrival, his estimate as to Gurley coming before Safety Kleen cannot be tied precisely to the 1972

14



to 1975 period. Also, while Mr. Spann described the identifying features of the Gurley truck that
he saw at the 2700 Poplar location before 1972, he did not provide a similar description for his
sightings at the Mt. Moriah location. Finally, while Mr. Spann testified that he did not see any other
trucks picking up used oil at the Mt. Moriah location, he also described thelayout of thedealership
as such that he would not necessarily have seen atruck picking up oil from the underground tank.
Taking the factsin the light most favorable to DH, Mr. Spann’ stestimony is not conclusive asto

whether Gurley picked up DFI’s waste oil during the relevant time period.®

In addition, Mr. Gurley dedared that the DFI dealership on Mt. Moriah was oneof Gurley’s
best or most consistent sources of waste oil and that Gurley did pickups from DH on Mt. Moriah
from 1972 through 1975. Mr. Green, Gurley’ sdriver for Memphisin that period, however, referred
only to a Ford dealership on Union, not to one on Mt. Moriah. The Court cannot consider Mr.
Gurley’ s statements to be conclusive, when Gurley’s own driver could not recal pickups at Mt.

Moriah, but specified only Ford deal ershipsin another location.

Thesefact issues prohibit the entry of summary judgment in Plaintiffs’ favor on the issue of

§ 113 liability.

®Having determined that Mr. Spann’s testimony is not sufficient to direct summary
judgment on 8§ 113 liability for Plaintiffs, the Court need not address Plaintiffs argument that
Mr. Spann’ s testimony constitutes an “admission” by DFI under Federal Rule of Evidence
801(d)(2). Although Mr. Spann may well have been a representative of DFI, it is unclear
whether his deposition testimony, taken approximately ten years after his retirement from DFI,
congtitutes statements made in arepresentative capacity for DFI.
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V. Corporate Successor Liability
A. Legal Standard

A successor corporation may be held liable for its predecessor’s CERCLA liabilities. See
Anspec, 922 F.2d & 1245. Courts in the Sixth Circuit use state law to determine whether one
corporation is the successor of another. Seeid. at 1245, 1248 (6th Cir. 1991) (declining to fashion
federal common law rule for corporate successor liability under CERCLA and holding that state

corporate law applies).

The general rule isthat a corporation that purchases the assets of another corporation is not
automatically liable for the obligations of the seller. Thisruleissubject to four exceptionsinwhich
liability will attach: (1) where the purchasing corporation expressly or implicitly agrees to assume
the selling corporaion’ sliabilities; (2) where the transaction amountsto a consolidation or merger
of the two corporations (a de facto merger); (3) where the purchasing corporation is a mere
continuation of the selling corporation; and (4) wherethetransaction isentered into fraudulently, in

order to escape liability for the obligations of the selling corporation. City Mgmt. Corp. v. U.S.

Chem. Co., 43 F.3d 244, 251 (6th Cir. 1994) (applying Michigan law and cdling this rule

“universally-accepted”); IBC Mfg. Co. v. Vdsicol Chem. Corp., No. 97-5340, 1999 WL 486615,

at **2 (6th Cir. Jul. 1, 1999) (same ruleis Tennessee law).

A de facto merger is distinct from alegal merger, in which the selling corporation’s legd
entity disappears. Inadefacto merger, “thereisasaleof substantidly al of one corporation’ sassets

in exchangefor the stocks and bonds of the purchasing corporation.” JenningsNeff & Co. v. Crystal

Ice Co., 159 SW. 1088, 1089 (Tenn. 1913). The selling company retains no assets and goes out of
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business, but itslegal entity remains. Id.
The mere continuation exception requires afive part test.

An acquiring corporation will be deemed amere continuation of the old corporation
if: (1) acorporation transfers its assets; (2) the acquiring corporation pays less than
adequate consideration for the assets; (3) the acquiring corporation continues the
selling corporation’s business; (4) both corporations share at least one common
officer who was instrumental in the transfer; and (5) the selling corporation is left

incapable of paying its creditors.

IBC Mfq., 1999 WL 486615, at ** 3 (citing Ed Peters Jewelry Co. v. C & J Jewelry Co., 124 F.3d

252, 268 (1st Cir. 1997)).
B. Analysis

Plaintiffs argue that DFI is the corporate successor to OMC, operating on Union Avenue
from 1960 through 1972, and thus is liable for OMC’s CERCLA liabilities incurred in that time,
assuming arguendothat any such liabilitiesexist. Thealleged asset transfer towhich Plaintiffspoint
involvesthe June 1, 1972, Ford franchise agreement and May 23, 1974, Ford franchiseamendment.
DFl, to the contrary, argues that OKF is the corporate successor to OMC and thereforeisliable for
OMC’'sCERCLA responsihilities. To defeat summary judgment onthisissue, Plaintiffswould have
to show a genuine issue of material fact asto one of the four exceptions to the rule of non-liability
set forth above. Plaintiffs smply have not set forth any evidence that supports their argument of

successor liability.

First, the elements of a de facto merger are not present. There is no showing that

substantidly all of OMC’ sassetsweretransferredto DH. Theonly alleged asset transfer from OMC
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to DFI to which Plaintiffs point is the franchise agreement in OMC’ s name and the amendment in
Hull-Dobbs Ford's name at the Mt. Moriah location. Even taking the facts in the light most
favorable to Plaintiffs, amending a franchise agreement is not a transfer of “substantially all” of
OMC's assets.  Also, the evidence in the record, as testified to by Mr. Keesee, shows that the
inventory of OMC on Union was transferred to 2700 Poplar in 1972, not to DFI at Mt. Moriah.
Furthermore, there is no evidence indicating that the stocks and bonds of DFI were transferred to
OMC. Second, Plaintiffs have not submitted evidence showing afact issue on thefive-point test for
mere continuation liability. At the least, there is no evidence indicating that any asset transfer
occurred for lessthan adequate consideration or that OM C was| eft incapabl e of paying itscreditors.
Third, Plaintiffs have not shown an express or implicit agreement by DFI to assume OMC’s
CERCLA liability. Fourth, there is no allegation that any asset transfer was entered into

fraudulently.

Plaintiffs therefore failed to show a genuine issue of material fact on an exception to the

general rule of non-liability for corporate successors.’

"DFI cites to an unpublished Western District of Tennessee employment law case, in
which Judge Brown held that OKF was the corporate successor to OMC’ s employment law
liabilities. See Equal Employment Opportunity Comm’n v. Oakley-Keesee Ford, Inc., No. C-75-
367, 1976 WL 651, at *2 (W.D. Tenn. 1976). The Court there used the successorship test of a
showing of substantial continuity of identity in the business enterprise before and after the
change in control. 1d. The Court described the disposition of corporate assets upon OMC’s
cessation of operations as an automobile dealership. First, title to the land and buildings was
conveyed to the Memphis Housing Authority. Second, the “inventory of automobile parts was
sold to Dobbs Ford, Inc., anewly formed (1972) corporation that operated at 2515 Mount Moriah
Road in Memphis.” Third,

[h]owever, most other identifiable assets of the Oakley Motor Co. enterprise were

transferred to Oakley-Keesee. That is, Oakley-K eesee purchased the entire

automobile inventory of Oakley Motor Co. Seventy-five (75%) percent of the

employees of Oakley Motor Co. were hired by Oakley-Keesee. Four of thefive
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Inaddition, Plaintiffs’ reliance onthe Ford franchise agreement and amendment seemsover-
stated. First, neither document was fully executed, which indicates that they were not binding
contracts. Second, the address provided for OMC on the franchise agreement - 1064 Union - is
different from the 1048 Union address previously given for OMC. Third, the amendment does not
name DFI, but Hull-Dobbs Ford, although at the Mt. Moriah location. Fourth, it is not even clear
that the original agreement wasthe one amended by the May 23, 1974, amendment. Theamendment
statesonly that “ The parties hereto have previously entered into aFord Salesand Service Agreement
dated June 1, 1972.” The parties produced no other franchise agreement from June 1, 1972. The
fact that the partieslisted in the agreement (“ Oakley M otor Company”) and the amendment (“Hull-
Dobbs Ford, Inc.”) differ, however, is at least an indication that a separate original agreement
between Hull-Dobbs Ford and Ford might exist. Thereiscertainly afact issue asto whether the May
23, 1974, document amends the agreement between OMC and Ford. Given that these documents
alonewoul d not be sufficient to merit an exception to thegenerd rule of non-liability, however, this
fact issue alone does not defeat summary judgment on the issue of successor liability. In other
words, even taking the facts in the light most favorable to Plaintiffs, the franchise agreement and

amendment would not be enough to establish any one of the exceptions listed above.

supervisory positions employed under the General Manager of the corporation

were filled with previously Oakley Motor Co. supervisory personnel. Custody

and control of the Oakley Motor Co. employee personnel records were transferred

to Oakley-K eesee.
Fourth, the Court noted that OKF acquiesced in corporate successorship status by not objecting
to the relevant EEOC charge and by participating in the investigatory and conciliatory process.
Id. The Court therefore held that OMC and OKF became “identical.” Id.

This unpublished decision, between different parties and in the employment law context,
is not binding on this Court as to corporae successorship gatus. The Court, however, includes it
asfurther evidence that the majority of OMC’ s assets were not transferred to DFI.
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Plaintiffs further argue that, assuming Hull-Dobbs Ford’ s amendment did amend OMC’s
franchise agreement, then Hull-Dobbs Ford held itself out as the corporate successor to OMC.
Holding an entity out as a corporate successor, however, is not an exception to the rule of non-
liability. Therefore, evenif DFI (through Hull-Dobbs Ford) was shown to have held itself out asa

successor to OMC, that fact would not establish one of the above exceptions.

The Court therefore holds that Plaintiffs have not proffered evidence sufficient to show a
genuine issue of material fact on the question of DFI’s corporate successor liability for OMC’s
CERCLA liabilities. Accordingly, the Court grantsin part DFI’smotion for summary judgment on

this issue.
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V. Conclusion

Genuineissuesof fact exist withregardto DFI’ s§ 113 contribution liability to Plaintiffsfrom
activities occurring at the Mt. Moriah location from 1972 through 1975. Accordingly, the Court
DENIESboth DFI’sand Plaintiffs’ motionsfor summary judgment on that issue. Plaintiffsdid not
proffer evidence establishing an issue of fact asto DFI’ s corporate successorship statusfor OMC's
alleged CERCLA liabilitiesincurred at the Union location from 1960 through 1972. Accordingly,
the Court GRANT S in part DFI’ s motion for summary judgment on the issue of its regponsibility

for OMC's CERCLA liabilities.

IT 1SSO ORDERED this day of 2004.

BERNICE BOUIE DONALD
UNITED STATESDISTRICT JUDGE
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