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ORDER AFFIRMING BANKRUPTCY COURT'SORDER DENYING LARRY PAUL
CONWAY'SMOTION FOR RECUSAL

Beforethe CourtisLarry Paul Conway (“ Appellant”)’ sappeal of the Order Denying Motion
for Recusal issued by the United States Bankruptcy Court for the Western District of Tennessee.
Appellant assertsthat the bankruptcy court judge should havedisqualified herself based on pag acts
which indicate her partiality to the creditors. Specifically, Appellant maintains that substantial
evidence of partiality exists based on the judge’'s 1) extreme acts of bias; 2) prejudice based upon
race; 3) improper favoritism and specific referral to certain European-American mambers of the bar
who the judge asserted were competent to handle Chapter 11 proceedings; 4) denia or right to
counsel; 5) evidence of failureto prevent fraud upon the bankruptcy estate; 6) utilization of official
authority which exceeded the court’s jurisdidion; 7) disregard of competent evidence in the
valuation of real property; 8) evidence of favoritism; 9) disparaging remarks and conduct regarding
the debtor and his counsel; and 10) failure to uphold congressionally mandated federal court orders.
This Court has jurisdiction pursuant to 28 U.S.C. § 158(a). For the following reasons, the Court

AFFIRM Sthe Order Denying Motion for Recusal.



. FACTUAL AND PROCEDURAL BACKGROUND!
Appellant, an African-American, filed an appeal from the United States Bankruptcy Court
for theWestern District of Tennessee' sorder denying recusal in bankruptcy case number 02-23559.
Appellant filed the motion for recusal after the bankruptcy judge issued several unf avorable rulings
in two prior bankruptcy cases as well as in case number 02-23559. Thus, the bankruptcy judge
presided over three Chapter 11 casesin which Appellant was either the debtor or an interested party.
Thefirst of these caseswasfiled on June 21, 2000, by JACMAR, acorporate entity of which
Appellant held 50-60% of the shares. JACMAR retained Richard Crawford to represent it in the
bankruptcy proceedings. It waslater determined that Mr. Crawford had been disbarred priorto 2000.
The court granted Appellant additional time in which to retain counsel competent to handle
Chapter 11 bankruptcy proceedings. Thereafter, JACMAR retained Damita Dandridge, an African-
American attorney. The court denied JACMAR’ s applicationto employ Ms. Dandridge, however,
until she employed co-counsel with Chapter 11 experience. On February 6, 2001, the bankruptcy
court granted the United States Trustee’' s Motion to Dismiss for failure to employ counsel.
OnNovember 7, 2001, Appellant individudly filed aChapter 11 petition. Appellant retained
Gerald Green as counsel. A hearing was held on January 29, 2002, on the Trusteg’s Motion to

Dismissfor failure to file the monthly report. During the hearing, Appellant asserts that the judge

The following facts are taken from the record. The Court notes that in his brief in
support of his motion Appellant makes numerous references to orders issued by the bankruptcy
court in numerous Chapter 11 proceedings. The “dtations’ to these orders request the Court to
take judicial notice of each order and identify the documents by number. The Court, however,
could not determine to which documents Appellant was referring based on his “ citations.”
Furthermore, Appellant “cites’ to affidavits of the debtor which were alegedly attached to the
motion. The Court, however, was unable to locate any affidavitsin the record. In deciding the
instant appeal, the Court, therefare, does not rely on any “cited” document whichit was unable to
either locate or determine to what Appellant referred.
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made disparaging remarksabout Mr. Green and A ppellant. The bankruptcy court dismissed the case
on January 30, 2002. On February 11, 2002, Appellant filed a Notice of Appeal of the Order
Granting the Motion to Dismiss Case by U.S. Trustee.

On February 26, 2002, Appellant filed another Chapter 11 petition, case number 02-23559.
After the bankruptcy judge allowed the automatic stay to belifted by somecreditors, Appdlant filed
amotion seeking the recusal of the judge. Appellant alleged that the bankruptcy judge was partial
and prejudice. The bankruptcy court denied Appellant’s motion for recusd. On July 15, 2002,
Appellant filed an appeal of the bankruptcy court’s order.
I. STANDARD OF REVIEW

“On an appeal[,] the didrict court ... may affirm, modify, or reverse a bankruptcy judge’s

judgment, order, or decree or remandwith instructionsfor further proceedings.” Hardinv. Caldwell,

851 F.2d 852, 857 (6™ Cir. 1988) (internal citations omitted). When assessing what should be done
to the judgment, decree or order, the district court reviewsfactual findings of the bankruptcy court

for clear error, and legal conclusionsdenovo. 255 Park Plaza Assoc. Ltd. P’ shipv. Conn. Gen. Life

Ins. Co., 100 F.3d 1214, 1216 (6™ Cir. 1996). De novo review requires a court to review the legal

conclusions without regardto the bankruptcy court’s determinations. First Union Mortgage Corp.

v. Eubanks, 219 B.R. 468, 469 (B.A.P. 6™ Cir. 1998). However, factual “findings of a bankruptcy
court should not be disturbed by the district court judge unless there is ‘most cogent evidence of
mistake or miscarriage of justice’” Hardin, 851 F.2d at 857 (internal citations omitted).
Furthermore, “the district court ‘may not make its own independent factual findings. If the
bankruptcy court’ s factual findings are silent or ambiguous as to an outcome determinative factual

guestion, the district court ... must remand the case ... for necessary factual deerminations.”” 1d.



(internal citations omitted).
[11.  ANALYSIS

Appellant asserts that the bankruptcy judge should have recused herself from case number
02-23559 because she was partial and prgudiced. In support of his assertion, Appellant relies on
the ordersand rulingsissued by the bankr uptcy court judgein three Chapter 11 proceedings to which
Appellant wasaparty. Appellant maintainsthat the bankruptcy court judge wasracially prejudiced
based on certain comments which she made. These commentsinclude an observation by thejudge
that she did not know of any Afri can- American attor neys who were qualified to practice Chapter 11.
Appellant also asserts that the judge's obsavation that Appdlant and Mr. Green were not
sophisticated enough to handle a Chapter 11 proceeding evidences her radal prejudice.

Section 455(a), Title 28 of the United States Code provides that “[a]ny justice, judge, or
magistrate of the United States shall disqualify himself in any proceedingin which hisimpartiality
might reasonably be questioned.” 28 U.S.C. § 455(a). Section 455(b)(1) further provides that a
judge shall disqualify himself “where he has a personal bias or prejudice concerning a party, or
personal knowledge of disputed evidentiary facts concerningthe proceeding . ...” Section 455(a)
requires the court to determine whether another person with knowledge of all the circumstances

might reasonably question the judge’ simpartiality. McBeth v. Nissan Motor Corp. U.SA., 921 F.

Supp. 1473, 1477 (D.S.C. 1996)(citations omitted). The standard, therefore, “is an objective
standard and is not to be construed to require recusal on spurious or loosealy based charges of
partiality.” Id. “The disqualifying bias must stem from an extrgjudicid source and resut in an
opinion on the meritsin the instant action based on something other than what was learned during

participation in the case.” Id.



Judicial rulings alone almost never constitute a valid basis for a bias or partidity motion.

Liteky v. United States, 510 U.S. 540, 553, 114 S. Ct. 1147, 127 L.Ed.2d 474 (1994). Instead,

judicia rulings should be grounds for appeal, not for recusal. 1d. Furthermore,

opinions formed by the judge on the basis of the factsintroduced or
events occurring in the course of the current proceedings, or of prior
proceedings, do not constitute a basis for a bias or partiality motion
unlessthey displayadeep seated favoritism or antagonism that would
make fair judgment impossible. Thus, judicia remarks during the
courseof atrial that arecritical or disapproving of, or even hostileto,
counsel, the parties or thar cases, ordinaily do not support abias or
partiality challenge.

Id.

In the instant appeal, Appdlant asserts that the bankruptcy court judge’'s rulings in his
Chapter 11 casesand her statements concerning A fri can- American at tor neys establish that sherelied
on extrgjudicial sources in making her determinations. The Court has reviewed the record in the
action, including recordings and transcriptsof the proceedingsin which the bankruptcy judge made
the allegedly racialy biased comments. Each of the statements made by the bankruptcy judge
concerns Appellant’s failure to retain counsel competent to practice in the area of Chapter 11
bankruptcy law. In oneinstance, the judge was attempting to help Appellant locate someonetoaid
him with his Chapter 11 proceeding. The judge observed that she could not think of an African-
American attorney in the areawho handled Chapter 11 cases. Thejudge did not say, however, that
African-American attorneys were incapableof handling Chapter 11 cases nor did she indicate that
she was adverse to African-American attorneys practicing in her court. Furthermore, the judge’s
statement concerning Appellant and Mr. Green’s lack of sophistication concerning Chapter 11

proceedings was made during a hearing in which Appellant admitted that he did not understand



severa of the necessary forms and filings that he was required to complete as a part of his
bankruptcy case. Thejudge’ s statement wasin no way racially motivated, but instead reflected the
judge’ sfrustration with Appellant’ s failure to retain an attorney knowledgeable of Chapter 11 law.
It should be noted that at that time Appellant had been involved in an earlier Chapter 11 proceeding
inwhich he had failed to retain counsel who was competent to handle Chapter 11 proceedings. The
Court finds nothing in the record which indicates that any of the bankruptcy court judge's rulings
were based on racial animus.

Appellant further contendsthat the bankruptcy court judge relied onextrajudicial sourcesin
her rulings as evidenced by her mention of previousbankruptcy proceedings inwhich Appellant was
involved. The Court finds no evidence that the judge relied on the previous Chapter 11 filingsin
making her rulingsin case number 02-23359. The instancesin which the earlier proceedings were
mentioned by the judge generally revolved around Appellant’s lack of knowledge concerning
Chapter 11 proceedingsand hisfailure toretain adequatecounsel. Furthermore, opinionsformed
by the judge on the basis of the facts introduced or events occurring in the course of the current
proceedings, or of prior proceedings, are not extrajudicial sources. The Court makes no findings
with respect to the substantive orders issued by the bankruptcy court judge because her judicial
rulings do not constitute avalid basisfor abias or partiality motion. Moreover, Appellant appealed
many of the judicial rulingswhich he asserts evidence thejudge’ spartiality. Thus, the appealswill
remedy any possible errors in those orders. The Court concludes, therefore, based on the record
presented, that the bankruptcy court judge correctly denied Appellant’s motion seeking recusal.
Accordingly, the Court affirms the bankruptcy court judge’ s order denying Appellant’s motion for

recusal.



V. CONCLUSION
For the reasons stated herein, the Court affirms the bankruptcy court judge’ s order denying

Appellant’s motion for recusal.

IT ISSO ORDERED this day of 2003.

BERNICE BOUIE DONALD
UNITED STATESDISTRICT JUDGE



