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ORDER AFFIRMING BANKRUPTCY COURT’S
ORDER DENYING THE DEBTOR’'SMOTION TO ALTER
AMEND PRIOR ORDER DISMISSING CASE WITH PREJUDICE

Charles M. Adams (“Debtor” or “ Appellant”) appeals the bankruptcy court’s December 5,
2001 Order Denying the Debtor’ sMotion to Alter or Amend Prior Order Dismissing theCase With
Prejudice. Appellant filed avoluntary chapter 13 petitionfor bankruptcy on July 27, 2001. Secured
creditors of Appellant, Bettye Sue Morrison and Lincdn A.R. Hodges, filed objections to
confirmation of the debtor’ s plan. The bankruptcy court entered an Order Sustaining Objectionsto
Confirmation on November 1, 2001, dismissing the case with prejudice. Subsequently, Appellant
filed aMotion to Alter or Amend the November 7, 2001 Order Dismissing Case With Pregjudice on
December 5, 2001. The bankruptcy court denied Appellant’s Motion on the grounds that 1)

Appellant filed the petition in bad faith; 2) under the Rooker-Feldman doctrine the bankruptcy court

lacked subject matter jurisdiction because the coreissuesin this case already had beenor currently

were being decided in Tennessee state court; and 3) Appellant’ s debts exceeded the statutory limits



for eligibility as a chapter 13 debtor. See 11 U.S.C. 8 109(e). The issue on apped is whether the
bankruptcy court erred in making thesefindings. This Court hasjurisdiction pursuant to 28 U.S.C.
8 158(a) (“Thedistrict courts of the United States shall have jurisdictionto hear appeals from final
judgments, orders, and decrees ... of bankruptcy judges...”). For the following reasons, the Court
AFFIRM Sthe Order Denying the Motion to Amend.

l. Standard of Review

“‘On an gpped [,] the district court ... may affirm, modify, or reverse a bankruptcy judge's

judgment, order, or decreeor remand withinstructionsfor further proceedings.”” Hardinv. Caldwell,
851 F.2d 852, 857 (6" Cir. 1988) (internal citations omitted). When assessing what should be done
to the judgment, decree or order, the district court reviews factual findings of the bankruptcy court

for clear error, and legal conclusionsde novo. 255 Park Plaza Assoc. Ltd. P’ shipv. Conn. Gen. Life

Ins. Co., 100 F.3d 1214, 1216 (6™ Cir. 1996). De novo review requires a court to review thelegal

conclusions without regard to the bankruptcy court’ s determinations. First Union Mortgage Corp.

v. Eubanks, 219 B.R. 468, 469 (B.A.P. 6" Cir. 1998). However, factua “‘findings of a bankruptcy
court should not be disturbed by the district court judge unless there is “most cogent evidence of
mistake or miscarriage of justice”’” Hardin, 851 F.2d at 857 (internal citations omitted).
Furthermore, “the district court ‘may not make its own independent factual findings. If the
bankruptcy court’ sfactual findings are silent or ambiguous as to an outcome determinative factual
guestion, the district court ... must remand the case ... for necessary factud determinations.”” 1d.

(internal citations omitted).



. Analysis
At the heart of the bankruptcy court’s dismissal of Appellant’s chapter 13 petition is the
bankruptcy court’ sfinding that Appellant filed hisbankruptcy petitionin badfaith. Itiswell-settled

in the Sixth Circuit that “[c]hapter 13 eligibility should normally be determined by the debtor’s

schedules checking only to see if the schedules were made in good faith.” Comprehensive

Accounting Corp. v. Pearson, 773 F.2d 751, 757 (6™ Cir. 1985). Evaluating the good faith bases

for filing a chapter 13 petition is“a fact-specific and flexible determination.” In re Nan Beth Alt,

303 F.3d 413, 419 (6™ Cir. 2002). Where a bankruptcy court finds that a chapter 13 petition was
filed in bad faith, the court has the authority to dismiss the petition. Id. at 419; In Re Ruben
Badalyan, 236 B.R. 633, (B.A.P. 6™ Cir. 1999) (“Failureto file chapter 13 petitionin good faithis
... cause for dismissal under [11 U.S.C.] §1307.”). After reviewing the record below and for the
reasons set forth herein, the Court holdsthat the bankruptcy court’ sfindingthat the petition was not
filed in good faith must be affirmed.

The bankruptcy court found that “the core of the Debtor’ sreason for filing bankruptcyishis
ongoing disputeswith hisformer spouse, her attorney and First Tennessee Bank over child support-
related debts, property ownership and disposition of trust property. ... Thosedisputes... are pending
in state-court actions.” Order Den. the Debtor’s Mot. to Alter or Amend Prior Order Dismissing
Case With Pregjudice (hereinafter “Order Den. Debtor’sMot.”), Dec. 5, 2001, at p. 1. Thisfinding
“persuaded [the bankruptcy court] that [the] bankruptcy filing [was] not[hing] more than forum
shopping, since the Debtor has been unsuccessful in at least one round of the disputes that went to
the Tennessee Supreme Court.” Tr., a p. 14. Consequently, the bankruptcy ocourt found that

Appellant filed his petition in bad faith.



Appellant’ sbrief extensively discusses First Tennessee Bank'’ s alleged mishandling of trust
property to which Appellant asserts current and/or future ownership rights. See Br. of Debtor-
Appellant Charles McAuley Adams in Supp. of Appea of Right to U.S. District Court From
Bankruptcy Court (hereinafter “Appellate Br.”), at pp. 2-3, 7-8, 10-11. Furthermore, Appdlant
stated at the December 5 hearing on the Motion to Alter or Amend that “how [the bankruptcy case]
got started” related to arrearagesin child support payments of approximatdy $15,000, which First
Tennessee refused to pay out of the trust. Tr. of Hrg. on Debtor’s Mot. to Alter or Amend Prior
Order Dismissing Case With Prejudice (hereinafter “Tr.”), at pp. 4-5. Instead of paying the child
support out of the trust in which Appellant claims an interest, First Tennessee filed an interpleader
inan actionfiled by Appellant regarding disposition of trust propertyin order to determineto whom
the money should be paid. Tr., at p. 5. Although Appellant admitted that thisissue of payment is
currently pending before a state court, Tr., at p. 6, Appellant asserted his “belig[f] [that] the
[bankruptcy] court has jurisdiction over the matter of the child support arrearage[,] and . . .
respectfully ask[ed] the court to allow [him] to pay the child support arrearage through the court.”
Tr., ap. 11.

In light of the above, the Court finds that the bankruptcy court’s finding that Appellant’s
chapter 13 petition wasfiled in bad faith is substantially supported by therecord. Accordingly, the
bankruptcy court’ sdismissal of the petition on thisbasiswasnot clearly in error. SeelnreNan Beth
Alt, 303 F.3d at 418 (“Thekey inquiry in [bad fath filing] casesiswhether the debtor is seeking to
abuse the bankruptcy process.”).

Thebankruptcy courtfurther found that the petition wasfiled in bad faith because the Debtor

exceeded the monetary limits for chapter 13 relief. See Order Den. Deltor’s Mcat., at p. 3. On



ScheduleD of Appellant’ spetition, Appellant claimsthat he owesapproximately 100 milliondollars
to secured creditors. Title 11, section 109(e) of the United States Code states that “[o]nly an
individual with regular income that owes ... noncontingent, liquidated, secured debts of less than
[$871, 550] ... may be a debtor under chapter 13.” 11 U.S.C. § 109(e), as amended April 1, 2001
by 11 U.S.C. § 104. Appellant argues that the 100 million dollar debt isirrelevant to his status as
achapter 13 debtor becausethedebt is contingent and therefore not regulated by 11 U.S.C. §109(e).
The Court finds that Appellant’s argument is without merit.

Appellant argued at the December 5 hearing that the debt is contingent because of the
possibility that the property onwhich the debt is owed was sold improperly by First Tennessee. Tr.,
at p. 8. Appellant addsthat First Tennessee' s actions with respect to the property are currently the
subject of alawsuit. 1d. However, debt isnot contingent saely because the property for which the

debt was incurred is the subject of dispute. Cf. In re Charles V. Hutchens 69 B.R. 806, 810-811

(Bank. E.D. Tenn. 1987) (holding that merely because the extent of debtor’ stax ligbility isindispute
does not diminish the fad that the debt is noncontingent). Thus, Appellant’s first contingency
argument is without merit.

Appellant later contended that the 100 million dollars worth of debt is contingent because
it isdebt related to property in which he has only a contingent remainder interest. Appellate Br., at
p. 7. However, Appellant asserts inconsistent positions as to hisinterest in the property. FHrst, in

acasefiled by Appellant styled Adamsv. First Tennessee Bank, et al, No. 01-1571 (Chancery Ct.

of Shelby County, Tenn. filed July 26, 2001), at p. 7, Appellant specifically asserts that “heisthe
true and lawful owner of the real property” at issue in the lawsuit. Appellant now daims a mere

contingent remainder interest although he previously claimed, and sued to quiet titein, fee simple



absolute. The Court findstheseinconsi stent positionsindicativeof badfaith, and rejectsAppellant’s
argument that he has a mere conti ngent remai nder interest in the property.

Second, Schedule D requiredthat A ppellant indicatewhether hebelieved that the 100 million
dollar debt was contingent. Appellant did not mark that box designating the debt contingent.
Appellant did, however, specifically indicate on other schedulesthat he believed certain debtswere
contingent by placing an X under the column labeled “Contingent.” Appellant’s shifting
classification of the debt from noncontingent on the schedulesto contingentin hisbrief supportsthe
bankruptcy court’ sfinding that A ppellant hasno good faith argument that the 2700 million dollar debt
is contingent. The Court finds, therefore, that the bankruptcy court’s holding that Appellant
demonstrated bad faith by filing his petition knowing that hisamount of debt exceeded the statutory
limit for chapter 13 protection was not clearly erroneous.

The bankruptcy court’s dismissal of Appellant’s petition on bad faith grounds is further

justified by the inconsistencies and inaccuraciesin Appellant’ s Schedules. Seeln re Nan Beth Alt,

305 F. 3d at 419 (among thefactorsto be considered when making agood faith determination isthe
“sincerity with which the debtor has petitioned for relief”). Appellant’s Schedule A isinconsistent
with his Schedule D. On Schedule A, Appellant states that the property that is at the center of the

controversyin Adamsv. First Tennessee Bank, et al, No. 01-1571 (Chancery Ct. of Shelby County,

Tenn. filed July 26, 2001) isvalued at ten millions dollars; but on Schedule D Appellant valuesthe
same property at 100 million dollars. Appellant offers no explanation as to how this 90 million
dollar inconsistency can be reconciled.

Furthermore, Appellant’ s schedules are incorrect in two different places. On Schedule C,

Appellant claimsthat “[a]ll assets and proceeds from any and all claimsand lawsuit [9¢], filed and



unfiled, in excess of debts (including actual and punitive damages [sic]” is property exempt from
bankruptcy calculations, pursuant to 11 U.S.C. §522(b)(1). The exemptionswhich may be clamed
under 11 U.S.C. § 522(b)(1) are specifically enumerated at 11 U.S.C. 88 522(d) and 542(d). Even
if the 100 million dollars that is the subject of pending litigation qualified for every applicable
category of exemption provided in 88 522(d) and 542(d), the maximum amount of money Appellant
could exempt would be $59, 200. Thus, assuming arguendo that Appellant could exempt $59,200
of the 100 million dollar debt from his bankruptcy calculations, Appellant improperly exempted
$999,408,000 of the 100 million dollars on his Schedule C.

In addition, Appellant’ s schedules improperly classify the alimony and child support owed
to his ex-wife. Schedule D enumerates which creditor daims are to be treated as priority claims.
Priority claims include “[dlaims of a ... forme spouse, or child of the debtor for ... aimony,
maintenance, or support.” See11 U.S.C. §507(a)(7). The Shelby County Chancery Court entered
adivorcedecree, whichwasaffirmed by the Tennessee Court of Appeals, requiring Appellant to pay
$150,000 in alimony and $50,000 in child support to hisex-wife. Schedule D requiresachapter 13
petitioner to check the box nextto this category to demonstratethat thistype of priority debt isowed.
Appellant did not check the appropriate box. Appellant stated on Schedule D that he had no
unsecured, priority claims, and listed alimony and child support asunsecured, nonpriority claimson
Schedule E.

Findly, Appellant’ spetitionisincomplete. Chapter 13 petitionersarerequiredto fileaplan
indicating how they will repay their debts. Thus, on Schedule J, chapter 13 petitioners must state
how much they can afford to pay on their debts periodically, and at what intervals they will make

the payments. Although Appellant states how much heis capable of paying under the plan, he does



not mention how often he will pay the sum. Thisisnot atrivial omission. SeeInreNan Beth Alt,

305 F.3d at 419 (one of the factors to be taken into good faith considerations is “the expected
duration of the chapter 13 plan”). This information is critical to a bankruptcy court’s ability to
evaluate the feasibility of the plan by which a petitioner will repay its debts. Further, once a
bankruptcy court confirmsaplan, there must beamechani sm by whichthe court may hold the debtor
responsiblefor compliance with the plan. If thereisno regular payment schedul e by which a debtor
must abide, then thereislittle or no means to hold the debtor accountable for debt repayment.

Thus, the Court will affirm the bankruptcy court’s conclusion that Appellant’ s petition was
not filed in good faith because 1) Appellant repeatedly expressed his intention to litigate in
bankruptcy court issues currently pending before Tennessee State Court; 2) Appellant had
noncontingent, liquidated, secured debts in excess of the chapter 13 statutory limit; and 3)
Appellant’ s schedules contained numerous errors.

Appellant contendsthat regardless of whether the petition wasfiled ingood faith, chapter 13
eligibility may be found where negotiations between thepetitioner and hiscreditors are impractical
pursuant to 11 U.S.C. § 109(c). The Court findsthisargument facially deficient. Thefirst sentence
of §109(c) reads: “ Anentity may be adebtor under chapter 9 of thistitleif ....” 11 U.S.C. § 109(c)
(emphasisadded). Thus, § 109(c) has no application to Appellant, achapter 13 petitioner. Asnone
of the other issues Appellant raises on appeal save the petition from dismissal on bad faith grounds,

the Court finds that the petition was properly dismissed with prejudice.



1. Conclusion
For the foregoing reasons, the bankruptcy oourt’s Order Denying the Motion to Amend is

AFFIRMED.

IT ISSO ORDERED this day of , 2003

BERNICE BOUIE DONALD
UNITED STATE DISTRICT JUDGE



