IN THE UNI TED STATES DI STRI CT COURT
FOR THE WESTERN DI STRI CT OF TENNESSEE
WESTERN DI VI SI ON

UNI TED STATES OF AMERI CA
Pl aintiff,
VS. No. 02-20161 MV

Ranmon Tur ner,

N N N N N N N N N

Def endant .

REPORT AND RECOMVENDATI ON

The defendant, Ranon Turner, has been indicted by the grand
jury on one count of being a felon in possession of a firearmin
violation of 18 U . S.C. § 922(g). Before the court is his notion to
suppress all evidence seized fromhis person, particularly a 9mm
sem -automati c pistol, on the grounds that | awenforcenent officers
st opped hi mw t hout reasonabl e suspici on and det ai ned and sear ched
hi m wi t hout probable cause in violation of the Fourth Anmendnent.
The notion was referred to the United States Magi strate Judge for
a report and recommendati on.

Pursuant to the reference, an evidentiary hearing was held on
June 25, 2003. At the hearing, Oficer Robert Herring with the
Menphis Police Departnment testified on behalf of the governnent.
Turner did not testify. After considering the testinony of Oficer

Herring, statenents of counsel, and the briefs filed by the



parties, the court recommends that the suppression notion be
deni ed.

PROPOSED FI NDI NGS OF FACT

Because the governnent presented only one w tness, Oficer
Herring, and Turner presented no wtnesses, Oficer Herrings
testinmony is uncontradicted. The court finds Oficer Herring's
testinony to be credible and adopts as fact his version of the
events.

On February 10, 2002, at approximately 2:00 a.m, the Menphis
Pol i ce Departnent received “an arned party call” froma worman who
advi sed that her boyfriend was outsi de the door of her apartnent at
233 Decatur #C threatening to kill her. The Menphis Police
Depart ment di spatcher broadcast the information by radio to police
officers in the area. Oficer Herring, a patrol officer in the
West Precinct, received the information and arrived on the scene
within two m nutes.

When he arrived, Oficer Herring observed a male black, who
was later identified as the defendant, Ranon Turner, at the
apartnent address banging on the door with his left fist. Turner
had his other hand in his pocket. Because Oficer Herring believed
the man could be arnmed, Oficer Herring notified the dispatcher
that he had arrived on the scene. As Oficer Herring approached,

Turner | ooked at hi mand wal ked upstairs to the second | evel of the



apart nment buil di ng.

O ficer Turner then knocked on the door of the apartnent to
talk to the conplainant and identified hinmself as the police.
Believing that the person at the door was still Turner, the
conpl ai nant woul d not open the door. She just kept yelling, *“Get
away. ”

At that point, two Menphis Housing Authority (MHA) officers
arrived on the scene. Oficer Herring asked the two MHA officers
to go upstairs with him to cut off Turner’'s access. As the
of fi cers approached Turner, he kept backing up, with one hand in
his pocket, until he was backed into a corner. Oficer Herring
asked Turner if he could talk to him Turner responded by cursing.
When O ficer Herring asked Turner what he was doing at the door,
Turner placed both hands on O ficer Herring, pushed off, junped
over the second floor balcony to the ground, and fl ed.

The two MHA officers and Oficer Herring pursued Turner.
After a short foot chase, Turner was apprehended by the two MHA
officers and a struggle ensued. During the struggle, a 9mm gun
fell to the ground. The gun did not belong to the MHA officers.
The officers detained Turner in the back seat of the squad car
while they ran a check for outstanding warrants. There were two
out standing warrants. Turner was placed under arrest and charged

with sinple assault, unlawful possession of a handgun, disorderly



conduct, and resisting arrest.

PROPOSED CONCLUSI ONS OF LAW

Because the stop and sei zure of Turner and the gun was w t hout

a warrant, the burden of proving that the stop and seizure was

| awf ul under the Fourth Anendnent is on the governnent. United
States v. Winfrey , 915 F.2d 212, 216 (6th Cr. 1990) (citing
Florida v. Royer , 460 U. S. 491, 500 (1983)).

Turner argues that the officer | acked reasonabl e suspicion to
question himand that there was no probabl e cause for his stop and
detenti on. The governnment contends that the Fourth Anendnent
requires only reasonabl e suspicion to support the initial stop, not
probabl e cause, and that the statenments from the anonynous
conpl ainant coupled wth Turner’s actions provided reasonable,
articul able suspicion for a stop. The governnent agrees that
probabl e cause is required for the detention of the defendant but
mai nt ai ns that probabl e cause devel oped during the initial stop.

A stop, an arrest following a stop, and a search thereafter
are not to be treated as one collective action, but rather each of
the three acts nust be considered separately. United States v.
Bentley , 29 F.3d 1073, 1075 (6th Cir. 1994). The court wll
therefore first consider whether the initial stop was justified,
and if so, whether the subsequent detention of the defendant was

justified.



CGenerally, under the Fourth Amendnent, a police seizure of a
per son nust have probabl e cause. United Statesv.Fountain , 2 F.3d
656, 661 (6th Cir. 1993). An exception to this requirenent was set
forth in Terryv. Ohio , 392 U. S 1, 30-31 (1968), and approved in
succeeding cases, for limted investigatory seizures. “I Al
pol i ceman who | acks probabl e cause but whose ‘ observations | ead him
reasonably to suspect’ that a particular person has commtted, is
commtting, or is about to commt a crinme, may detain that person
briefly in order to ‘investigate the circunstances that provoke

suspi ci on. Ber kemer v. McCarty , 468 U. S. 420, 439
(1984) (footnote om tted) (quoting United States v. Brignoni-Ponce ,
422 U.S. 873, 881 (1975)). To establish that a seizure not
supported by probable cause was “reasonable,” the | aw enforcenent
of fi cer must have a reasonabl e, articul abl e suspicion that crineis
afoot. Terry , 392 U. S. at 21-22.

I n determ ni ng whet her reasonabl e suspi ci on exists, the court
must | ook at the

“totality of the circunstances” of each case to see

whet her the detaining officer had a “particul arized and

obj ective basis” for suspecting |l egal wongdoing. This

process allows officers to draw on their own experiences

and specialized training to nake inferences from and

deducti ons about the cunul ative information available to

them that might well elude an untrained person.

United States v. Arvizu , 534 U.S. 266, 273 (2002) (quoting United

States v.Cortez , 449 U. S. 411, 417-418 (1981)). In this case, the
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Menphi s Police Departnent had received an “arned person” call for
a specific location. Based on the information provided, Oficer
Herring was looking for a male standing outside the door of 233
Decat ur #C. Wien he arrived within mnutes of the call, he
observed Turner beating on the door of 233 Decatur #C. It was 2: 00
in the norning. As Oficer Herring approached, Turner wal ked away
upstairs. Oficer Herring was able to verify that a woman was
i nside the apartnent and was frightened. O ficer Herring could not
tell if Turner had a gun because Turner had his right hand in his
pocket. When Oficer Herring followed Turner and approached him
upstairs to question him Turner pushed O ficer Herring and then
junped off the balcony and fled. The phone call from the
conpl ainant, Turner’s presence at the door of 233 Decatur #C at
2:00 a.m, the woman fri ghtened i nside the apartnment, Turner’s hand
in his pocket, the push of Oficer Herring, Turner’s junping off
the bal cony, and Turner’s flight, all conbined under the totality
of the ~circunstances to give Oficer Herring reasonable,
articul abl e suspicion that crimnal activity was afoot.

Turner relies heavily on Floridav.J.L. , 529 U. S. 266 (2000),
in support of his position that O ficer Herring did not have any
reasonabl e, articul able suspicion to detain himand question him
J.L. involved an anonynous tip. The anonynous caller inforned the

police that a young black man standing at a particul ar bus stop,
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wearing a plaid shirt, was carrying a gun. Oficers went to the
bus stop, identified the person, frisked him and arrested him
QO her than the tip, the officers had no reason to suspect J. L. of
illegal conduct. The officers did not observe any unusual
novenents or see a firearm

Here, in sharp contrast to JL. , when the officers arrived at
the scene, they did observe unusual novenents. They observed
Turner push an officer, junp off a balcony at 2:00 a.m, and fl ee.
This activity provided sufficient basis for the officers to
reasonably suspect crimnal activity and to detain Turner for
further questioning. The officers had reason to suspect Turner was
not a nei ghbor offering assistance to the frightened wonan in the
apartment.

In addition, although there was no proof presented that the
conplainant in the instant case gave her name, she did give her
hone address, thus enabling the police to identify her and verify
the conplaint. Because the police could l|ocate her by her
apartnent address, she could ultimately be held accountable if she
gave false infornmation to the police.

During the struggle to apprehend Turner, the gun in question
fell to the ground. There was no proof that the officers searched
Turner’s person. Thus, Turner’s argunents concerning an inproper

search are without nerit.



After the officers detained Turner to question him they
i mredi ately ran a “wants and warrants” search and di scovered two
out standi ng warrants on Turner. The outstanding warrants provi ded
probabl e cause to arrest Turner.
CONCLUSI ON
For the foregoing reasons, it is reconmmended that Turner’s
notion to suppress should be denied.

Respectfully submitted this 30th day of June, 2003.

DI ANE K. VESCOVO
UNI TED STATES MAGQ STRATE JUDGE

NOTI CE

ANY OBJECTI ONS OR EXCEPTIONS TO THI'S REPORT MJUST BE FILED
W THI N TEN (10) DAYS AFTER BEI NG SERVED W TH A COPY OF THE REPORT.
28 U.S.C. § 636(b)(1)(C). FAILURE TO FILE THEM WTH N TEN (10)
DAYS MAY CONSTI TUTE A WAI VER OF OBJECTI ONS, EXCEPTI ONS, AND FURTHER
APPEAL.

ANY PARTY OBJECTI NG TO TH S REPORT MUST MAKE ARRANGEMENTS FOR
A TRANSCRI PT OF THE HEARI NG TO BE PREPARED



