IN THE UNI TED STATES DI STRI CT COURT
FOR THE WESTERN DI STRI CT OF TENNESSEE
WESTERN DI VI SI ON

UNI TED STATES OF AMERI CA
Pl aintiff,
VS. No. 02-20135-GV

RONALD TERRY,

N N N N N N N N N

Def endant .

REPORT AND RECOMVENDATI ON ON DEFENDANT’ S MOTI ON TO SUPPRESS

Ronald Terry was indicted on one count of being a felon in
possession of a firearmin violation of 18 U S.C. § 922(g). He is
charged with know ngly possessing a |oaded Rossi .357 caliber
handgun on April 12, 2002, after having been previously convicted
of a felony. Terry seeks to suppress the gun which was retrieved by
police officers froma car he was driving, as well as statenents he
made shortly after his arrest. As a basis for his notion to
suppress, Terry argues that the gun was seized pursuant to an
unlawful traffic stop in violation of the Fourth Anendnent and the
statenments he nade to police were obtained in violation of his
Fifth Amendnent rights. United States District Court Judge Julia
S. G bbons referred Terry’ s notion to the undersigned United States
Magi strate Judge for an evidentiary hearing and report and

recomrendati on pursuant to 28 U . S.C. 8§ 636(b)(1)(B) and (O



An evidentiary hearing was held on July 22, 2002 and resuned
on July 23, 2002. On the first day, the governnent called its
first wtness, Lieutenant Benjamin, of the Menphis Police
Departnent’s Auto Cargo Task Force (ACTF), and on the second day
the governnent called O ficer Anita Bennett, an officer with the
Menphi s Police Departnment. The defendant call ed no witnesses. For
the reasons that follow, Terry's notion to suppress should be
deni ed.

PROPOSED FI NDI NGS OF FACT

As part of the Auto Cargo Task Force for the MPD, Lt. Benjamn
ran an undercover used car |lot to catch car thieves. Hence, he was
aware of a rash of counterfeit or altered drive-out tags generated
in Menphis. Oten the tags would be a lighter green, or would be
black and white, or altered in some way. To assist with sonme of
his cases regarding stolen cars, false drive-out tags and other
crines, Lt. Benjam n used a confidential informant.

On or about April 12, 2002, sonetinme between 9 a.m and noon,
Lt. Benjamin received a call from a confidential informant
regarding a suspected car thief and felon in possession of a
firearm Lt. Benjam n had used the confidential informant about 20
to 50 tinmes in the past five years. In that tinme, the Cl’'s
information had led to 20 to 30 federal or state charges, and

approximately 20 to 30 convictions. The Cl’s information had al so
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led to 10 to 15 vehicle seizures, and 4 to 5 weapon sei zures.? On
this particular occasion, the C told Lt. Benjamn that an
individual with the street nane “Pookie” and given nane Ronald
Terry, who had a prior felony conviction, would be driving a gray
1992 Chrysler LeBaron, possibly stolen, and possibly with fal se
drive-out tags, and woul d be droppi ng of f anot her individual at the
intersection of Teal and Castleman. The C further stated that
Terry was arnmed wth a .357 caliber handgun which was wedged
between the drivers’ seat and center console of the LeBaron. The
FBI paid the Cl $1,000 for the information.?

The ACTF set up surveillance at the intersection of Teal and
Castleman to watch for Terry. The radi o di spatcher then contacted
O ficer Anita Bennett in her patrol car and told her that the ACTF
woul d need her assistance in apprehending a suspect. Oficer
Parrish, another officer on the ACTF, met with O ficer Bennett at
the intersection of Perkins and Kni ght Arnol d the day of the arrest
to convey to her the CI’s information about Ronald Terry. Oficer
Parrish told Bennett Terry’'s nane, showed her a picture of Terry,

gave her a description of the LeBaron, and told her he was possibly

! Lt. Benjam n could not recall how many search warrants,
i f any, had been obtained in conjunction with the Cl’s
i nformati on.

2 The Cl is apparently now in custody on an unrel ated
fel ony char ge.



armed and was a suspect in a homcide. He told her, however, to
try and pull him over for another reason so as not to make him
suspi ci ous. He gave her a 2-way radio to stay in conmunication
with the ACTF officers.

Meanwhi |l e, the surveillance team observed Terry drop off an
i ndividual at the intersection of Teal and Castleman. They then
radi oed for Bennett’s assistance, telling her Terry was now on
Mendenhal |, and she drove to the location on Mendenhal |l descri bed
by the officers. O ficer Bennett caught sight of the car matching
the one described by the ACTF, pulling out of a parking |ot and
t hen headi ng sout hbound on Mendenhal | .3

O ficer Bennett followed the LaBaron for a while and noted
that the drive-out tag on the vehicle seened “altered”* as the
nunbers on the tag did not conpletely fill up the spaces provided.
The police departnent had circulated a nmenorandum regarding
counterfeit drive-out tags several nonths before, and Oficer
Bennett found the tag to be suspicious. She then pulled the

LeBaron over and her partner, Oficer Blakely, in a separate patrol

3 The surveillance teamfollowed Terry to a day care center
on Mendenhall. He got out of the car and went inside for |ess
than fifteen mnutes, then returned to his car. It seens that
this is the parking lot fromwhich Terry was exiting when Oficer
Benett first spotted him

4 Oficer Benett explained that, to her, “altered” neant
“not valid” or “incorrect.”



car, pulled over as well. They approached the vehicle together
O ficer Bennett noted that Terry matched the physical description
that O ficer Parrish had given her and he appeared to be acting
nervous. She asked to see his license, which he gave to her.
Terry then asked O ficer Bennett why she had pull ed himover. She
stated that she stopped him because of his tag. Terry then told
her that the car did not belong to him but rather soneone naned
John. She then | ooked closer at the drive-out tag and noted that
the issuance date was marked over with marker rather than hol e-
punched out and that only the last four digits of the vehicle
identification nunber were witten on the tag.

O ficer Bennett walked back to the patrol car while her
partner, O ficer Blakely, remained at the car. She saw that the
name on the driver’s license was Ronald Terry and radioed this in
to the ACTF officers, who instructed her to check himfor weapons.
She then returned to the car and asked Terry to step out of the
car. As he | eaned agai nst the car and she began to pat hi m down,
he broke away and ran about 50 to 75 yards. Oficer Bennett gave
chase, but Oficer Barron of the ACTF, who had just arrived on the
scene, caught up with Terry, arrested himand put himin the squad
car. Oficer Bennett wal ked back up to Terry’s car and, | ooking in
fromthe outside, saw the handl e of a gun sticking up between the

seat and the console. She then returned to the patrol car to fill
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out the necessary paperwork with Oficer Blakely at which point
Terry asked agai n why he was stopped. Oficer Bennett told himit
was because of his tag. Terry then told the officers that the only
reason he ran was because of the gun in his car.

A short while later, Lt. Benjamin arrived on the scene. He
was called to the scene to deternmine if the drive-out tag was
authentic or counterfeit. He had heard about the arrest over the
radio. Wen he arrived, he wal ked over to the patrol car to check
on Terry. He sat in the front seat and asked Terry through the
screen “Wat’'s up?” or “How are you?”. Terry then told Lt.
Benjam n generally that he had nessed up and had to get away from
the car because he had been charged wth a honme invasion in
Chicago. Lt. Benjam n then wal ked over to the LeBaron Terry had
been driving and, standing outside the car, sawthe grips of a .357
cal i ber pistol sticking out frombetween the drivers’ seat and the
center console of the car.

Al t hough Lt. Benjanin contradicted hinself on portions of his
testinony concerning the basis of the Cl's know edge and his
reasons for not obtaining a warrant for the search,® Lt. Benjamn

was overall a credible witness. The court finds as fact that Lt.

° First, Lt. Benjanin stated that he did not have enough
time to obtain a warrant. Later, on cross exam nation, he stated
that he sinply did not feel that a warrant was necessary, based
on the anmpbunt of evidence he had on Terry fromthe Cl.

6



Benjam n received a call froma C he had used in the past and t hat
the CI provided the information Lt. Benjam n described in his
t esti nmony.

O ficer Bennett’'s testinony was very credible. She did not
wai ver on her testinony regarding the condition of the drive-out
tags and her information from ACTF regarding Terry. She even
stated with ut nost candor that the reason her affidavit upon arrest
did not contain references to the CI, but rather only the
suspi cious drive-out tags, was because the ACTF officers had told
her not to mention the C information. The court finds as fact
that the effectuation of the stop of Ronald Terry and his
subsequent arrest occurred in the fashion described by Oficer
Bennett.

PROPOSED CONCLUSI ONS OF LAW

A. The Stop, Frisk and Arrest

Because the initial stop, the search of Terry’'s person and of
the LeBaron, the seizure of evidence, and the arrest of Terry in
this case were perfornmed without a warrant, the burden of proving
that they were lawful wunder the Fourth Amendnent is on the
government. 5 WAYNE R. LAFAVE, SEARCH AND SEI ZURE § 11.2(b) (3d ed.
1996) .

Terry argues that there was no reasonable suspicion or

probabl e cause for the officers to stop the car in which he was



traveling because he had not commtted a traffic offense and the
of ficers had not observed him do anything illegal or out of the
ordi nary. Terry further contends that because there was no
reasonabl e suspicion for the stop, there was |ikew se no probabl e
cause for searching his person, and, therefore, his subsequent
arrest and the search of the LeBaron were unlawful under the fruit
of the poisonous tree doctrine. Terry submits that all evidence
obtai ned by the officers as a result of their illegal acts should
be suppressed because the stop, frisk, search of the car, and
arrest were illegal.

1. Stop, Frisk and Arrest Based on Drive-Qut Tag

The governnent contends that the Fourth Amendnment requires
only reasonabl e suspicion to support the initial stop, not probable
cause, and that the wunusual appearance of the drive-out tag
provi ded reasonable, articulable suspicion for a stop. The
governnent further argues that the police did not illegally seize
evidence fromthe car, but rather that the gun was in plain view
The governnent concedes that probable cause was required for the
search of the LeBaron but maintains that probable cause devel oped
during the initial stop

In the alternative, the governnent asserts that the
i nformati on provided by the CI, corroborated by police observati on,

was enough to create probable cause to stop the car. |In addition,
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even if O ficer Bennett did not have all of the information that
the C originally offered, the collective know edge of the police
force was sufficient to allow Oficer Bennett to stop Terry.

A stop and frisk, an arrest following a stop, and a search of
a vehicle thereafter are not to be treated as one collective
action, but rather each of the acts nmust be consi dered separately.
United States v. Bentley , 29 F.3d 1073, 1075 (6th G r. 1994). The
court will, therefore, first consider if the initial stop was
justified, and if so, whether the subsequent frisk of Terry was
justified. |If the court finds that the stop and fri sk were proper,
the court will then consider whether there was probable cause to
search the vehicle in which he was traveling and finally whether
there was probabl e cause for his arrest.

a. The Initial Stop

CGenerally, under the Fourth Amendnent, a police seizure of a
per son nust have probabl e cause. United Statesv. Fountain , 2 F.3d
656, 661 (6th Cir. 1993). An exception to this requirenent was set
forth in Terryv. Ohio , 392 U. S 1, 21-22 (1968), and approved in
succeeding cases, for Ilimted investigatory seizures. “I Al
pol i ceman who | acks probabl e cause but whose ‘ observations | ead him
reasonably to suspect’ that a particular person has commtted, is
commtting, or is about to conmt a crinme, may detain that person

briefly in order to ‘investigate the circunstances that provoke
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suspicion.’” Berkemer v. McCarty : 468 U. S. 420, 439
(1984) (footnote om tted)(quoting United States v. Brignoni-Ponce :
422 U.S. 873, 881 (1975)). To establish that a seizure not

supported by probabl e cause was “reasonable,” the | aw enforcenent
of fi cer must have a reasonabl e, articul abl e suspicionthat crinmeis
afoot. Terry , 392 U S at 21-22. Thus, the primary issue as to
the initial stopis whether it was justified at its inception under
the | ess stringent “reasonabl e suspicion” standard. United States
v. Bradshaw , 102 F.3d 204, 211 n.13 (6th Cr. 1996).

In the present case, Terry had not commtted any noving
traffic violation, nor had the officers observed any suspicious
conduct on the part of Terry to justify the stop. Rather, the stop
was made due to the suspicious appearance of the drive-out tag on
the car Terry was driving. The specific issue, then, is whether
t he appearance of the tag was sufficiently questionable to afford
police officers reasonable suspicion of crimnal activity to
justify the stop

Both O ficers Bennett and Benjamin testified that they were
aware that many counterfeit and altered drive-out tags had been
di scovered in Menphis. Lt. Benjamin stated that at |east a
t housand such tags had been recovered in this area. A police-

force-w de nenorandumwas i ntroduced i nto evidence whi ch expl ai ned

sonme of the characteristics of counterfeit drive-out tags. To both
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officers, it appeared that the tag had been inproperly filled out.
There are instructions and illustrations for guidance on the back
of the tag to explain the correct nethod in which the tag nust be
filled out. \While the instructions state only that the nunbers
nmust be legible, in black marker and at | east two inches high, the
illustration shows that each block is filled in conpletely, which
woul d nake the nunbers darker and nore | egible.

As O ficer Bennett drove behind the LeBaron, the nunbers did
not appear to be filled out conpletely. Based on the information
that she had received regarding the problemwth counterfeit and
altered drive-out tags in the area, it was reasonable for Oficer
Bennett to suspect that crimnal activity m ght be afoot. Wile an
of ficer may not just pull over anyone with a drive-out tag based on
the rash of counterfeit or altered tags, this particular tag did
not seemto be filled out in the way that it shoul d have been which
made it suspicious.

In addition, the directions for conpleting the drive-out tag
state that the i ssuance date nust be shown by punchi ng hol es out on
the correct date. On the tag in question, soneone had scratched
through the date with a nmarker. The tag al so had an area where the
vehicle identification nunber was to be filled out. The tag on the
car Terry was driving had only the last four digits of the VIN

witten out. These differences, however, were not discovered by
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O ficer Bennett until after she had nmade the stop and therefore
cannot justify the stop, but they were di scovered as she approached
the vehicle and certainly added to her suspicions justifying
further investigation.

b. The Pat-down Search

Terry further contends that, in conjunction wth the unl awf ul
stop, there was no probabl e cause for the search of his person. It
is well settled that in a Terry stop and frisk, police are entitled
to pat-down the outer layers of a person’s clothing for weapons if
t hey have reason to believe they are dealing with “an arned and
danger ous i ndividual, regardl ess of whether [they] ha[ve] probable
cause to arrest the individual.” United States v. Sokolow , 490
US 1, 7 (1989); Terryv.Ohio , 392 U.S. at 22-24. However, such
a protective pat-down nust be strictly limted to that which is
necessary for the discovery of weapons that nm ght be used to harm
the officer or others nearby. Terry , id. at 26.

Because the court has concl uded that the stop was justified by
reasonabl e suspicion that Terry mght be driving a car wth
counterfeit or altered tags, it is submtted that the frisk of
Terry for a weapon was reasonable as well. In this case, Oficer
Bennett testified that she frisked Terry for weapons but found

none.
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c. The Arrest

Before O ficer Bennett asked Terry to step out of the car, she
not ed t hat he act ed nervous when she approached the vehicle. After
Terry was out of the car and while O ficer Bennett was frisking him
for weapons, he broke away and fled the scene, whereupon Oficer
Barron of the ACTF caught him about 50 to 75 yards fromthe car.
Based on this behavior, her reasonabl e suspicion becanme probable
cause to believe that Terry had commtted a crime. Therefore, his
arrest, though warrantl ess, was supported by probabl e cause.

2. Stop, Frisk, Arrest Based on Confidential Informant’'s Tip

In the alternative, the governnent argues that the police had
corroborated information froma very reliable informant regarding
Terry and the car he was driving, which gave the officers not only
reasonabl e suspi ci on, but probable cause to stop the car.

Probabl e cause nay be based on information froma reliable,
known i nformant or information froman i ndependent source that can
be independently corroborated. United States v. Wright , 16 F.3d
1429, 1437-38 (6th Cr. 1994)(finding probable cause to search a
rental car based on information froman i nformant about defendant’s
nmet hod of operation and police’ s observation of sim |l ar behavior by
the defendant). The prior crimnal record of the informant is a
factor to consider in determning probable cause. See Brin egar,

338 U.S. at 173. Wile warrantl ess searches and sei zures are per
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se unreasonabl e under the Fourth Amendnent, United States v.
Roarke, 36 F.3d 14, 17 (6th Cr. 1994)(quoting Katz v. United
States , 389 U.S. 347, 357 (1967)), because of the nobility of an
aut onobi | e and t he reduced expectation of privacy in an autonobile,
a search of an autompobile is an exception to the warrant
requi renent. Californiav. Carney , 471 U S. 386, 390-391 (1985).
Under the collective know edge doctrine, “probable cause can
rest on the collective know edge of the police, rather than solely
on that of the officer who actually makes the arrest.” United
States v.McManus , 560 F.2d 747, 750 (6th G r. 1977)(citing United
States v. Nieto, 510 F.2d 1118, 1120 (5th Cir. 1975)). Wher e
arresting officers relied on a police radio bulletin to arrest two
def endants, the Supreme Court stated that it was reasonable for the
arresting officers to assune “that whoever authorized the bulletin
had probabl e cause to direct [the defendants’] arrest.” Whiteley
v. Warden, 401 U S. 560, 568 (1971). To rule otherw se would
“undul y hanper | aw enforcenent.” Whiteley , 401 U.S. at 568. O her
circuits share this notion of collective know edge by the entire

police force to effectuate a valid arrest.® The Circuit Court of

6 See United States v. Valencia , 913 F.2d 378, 383 (7th Cr.
1990); United States v. Ashley , 569 F.2d 975, 983 (5th Cr.
1978); White v. United States , 448 F.2d 250, 254 (8th G r. 1971);
Wood v. Crause , 436 F.2d 1077, 1078 (10th G r. 1971); United
States v. Valez , 796 F.2d 24, 28 (2d Cr. 1986).
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Appeal s for the District of Colunbia stated:

[I]n alarge netropolitan police establishnment

the collective know edge of the organization

as a whole can be inputed to an individua

of ficer when he is requested or authorized by

superiors to nmake an arrest. The whol e

conplex of swift nodern comrunication in a

| arge police departnment would be a futility if

the authority of an individual officer was to

be circunscribed by the scope of his first

hand know edge of facts concerning a crine or

al | eged cri ne.
Williams v. United States , 308 F.2d 326, 327 (D.C. Cir. 1962).

The CI who gave Lt. Benjamn information on April 12, 2002,
the day of Terry's arrest, had a proven track record of reliabity.
Lt. Benjamin had used this informant for the last five years and
the Cl’s information had resulted in 20 to 50 arrests and char ges,
both state and federal. The information provided by the C -
Terry’s nane, the car he was driving, where he would go, what he
was doing there - was conpletely corroborated by the officers
conducting surveillance that day. The officers watched Terry drive
a 1992 gray Chrysler LeBaron wth drive-out tags to the
intersection of Castleman and Teal and drop off soneone there.
Thi s course of events matched perfectly the infornmation provi ded by
the informant.
Before O ficer Bennett pulled Terry over, she knew 1) the

physi cal appearance of Terry; 2) Terry’s name; 3) the description

of the car he was driving; 4) that he was possibly arned; and 5) he
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was a hom ci de suspect. Al hough Oficer Bennett did not have the
conplete details regarding Terry’s crimnal past or the type of gun
he was carrying or how the officers had obtained the information,
she was acting as a unit with the ACTF who did have all the
i nformati on and who directed her to stop Terry. The know edge of
t he ACTF coupled with O ficer Bennett’s own observations and t hose
of the surveillance officers corroborated the informant’s tip down
to the last detail. The stop, frisk and arrest, though
warrant | ess, were conducted based on solid evidence denonstrating
probabl e cause to believe Terry had committed a crine. Based on
these facts, Oficer Bennett had grounds to stop Terry and frisk
him for weapons. Wen he then attenpted to flee, Oficer Bennett
was justified under the lawto arrest him The court submts that
the arrest was | awful and therefore did not violate Terry's Fourth
Amendnent rights.

B. Sei zure of the @Qun

The next issue is whether the seizure of the gun violated
Terry’s constitutional rights. Terry was already in custody when
the gun was retrieved. Indeed, Lt. Benjamn stated that when he

arrived on the scene, Terry was in the back of the patrol car and

the gun was still in the LeBaron. The late retrieval of the gun,
in this circuit, however, is still a search incident to arrest.
United States v. White , 871 F.2d 41, 44 (6th Cr. 1989)(finding
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perm ssi bl e a search of a vehicle after defendant had been arrested
and put in patrol car and officers saw a weapon through the
drivers’ side w ndow).

A search incident to arrest is a valid exception to the
warrant requirenment. Chimel v. California , 395 U. S. 752, 762-63
(1969). The Suprene Court has stated that the right to search an
autonobil e incident to arrest exists, even when the defendant can
no | onger access the itemduring the search. As long as the item
was wthin the defendant’s “imediate control” prior to or
concurrent with his arrest, the search is valid. New York v.
Belton , 453 U. S. 454, 461-62 n.5 (1981). Even when a defendant has
been arrested and is in a patrol car, a search of his vehicle
remains a valid search incident to arrest. White, 871 F.2d at 44.

Although it is not clear to this court how nuch tine
transpired between Terry’s arrest and t he sei zure of the gun, based
on the above caselaw, the search of the vehicle was valid. The
gun, situated next to the drivers’ seat, was clearly within Terry’s
“i mredi ate control” prior to the arrest. Though he could no | onger
access the weapon after he was arrested, the Suprenme Court and the
Sixth Crcuit both find that a search of a vehicle after an arrest
is a perm ssible exception to the warrant requirenent.

Mor eover, both Oficer Bennett and Lt. Benjanm n stated that

the handle of the gun was clearly visible from outside the car

17



The gun was wedged between the seat and center console of the
LeBaron, with the handle, or grips, of the gun protruding. The
government argues therefore that the plain view exception applies
as well to this search

To i nvoke the plain viewexceptionto the exclusionary rule in
the Sixth Crcuit, the governnent nmust showtwo things. First, it
nmust show that the police officers were “lawfully . . . in an area
from which the object is plainly visible.” United States v
Riascos-Sua rez, 73 F.3d 616, 625 (6th Cir. 1996)(citing United
States v.Blakeney , 942 F.2d 1001, 1028 (6th G r. 1991)); seealso
United States v. Morgan , 743 F.2d 1158, 1167(6th Gr. 1984).
Second, the incrimnating character of the evidence nust be
“i mredi at el y apparent.” Hortonv. California , 496 U. S. 128, 136-37
(1990); see also Morgan, 743 F.2d at 1167

The ACTF had information fromthe Cl that Terry had a .357
cal i ber weapon in the car and that it would be positioned between
the center console of the car and the drivers’ seat. After Terry
was arrested, O ficer Bennett stated that she wal ked back over to
the LeBaron and, peering into the interior of the car while
st andi ng out si de on the street, she could plainly see the handl e of
a gun exactly where the informant said it would be. Later, when
Lt. Benjamn arrived on the scene, he |ooked into the car, and

wi thout entering it, also could see the end of the gun next to the
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drivers’ seat. The gun therefore neets the first part of the plain
view analysis, i.e., the gun was plainly visible from a vantage
poi nt outside the car, where officers had a right to be. Second,
the crimnal nature of the weapon was i medi ately apparent as the
officers had reliable information from the C that Terry was a
convicted felon. Both Oficers Benjam n and Bennett have over 18
years with the Menphis Police Departnent. Both know that it is
illegal for a convicted felon to possess a weapon. This court
submits therefore that the weapon was in plain view, incrimnating
in nature, and found subsequent to a valid stop and arrest.

C. Statenents Made by Terry

Terry made two statenents to police on the day that he was
arrest ed. First, he nmade a statenent to Oficer Bennett
imredi ately after his arrest in the patrol car. Then, Terry nade
a statenment to Lt. Benjamn, also subsequent to his arrest and
whil e he was seated in the patrol car. Terry argues that both of
t hese statenments were elicited in violation of his Miranda rights.

The Fifth Amendnment provides that “[n]o person . . . shall be
conpelled in any crimnal case to be a wi tness against hinself.”
The Suprene Court in Miranda applied the Fifth Anendnent privil ege
to custodial interrogations by police and prohibited the
i ntroduction of statenents obtained in custodial interrogations

unl ess the defendant was advised of his constitutional rights and
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subsequent |y wai ved them Mirandav.Arizona, 384 U.S. 436 (1966).

Miranda warnings are only required if defendant is in custody
and subject to interrogation. |In naking a determ nation of custody
for Miranda purposes, “‘the ultimate inquiry is sinply whether

there is a formal arrest or restraint on freedomof novenent of the

degree associated with a formal arrest.’” Californiav. Beheler ,
463 U. S. 1121, 1125 (1983) (quoting Oregon v. Mathiason , 429 U. S
492, 495 (1977)). “'The terminterrogation under Miranda refers

not only to express questioning, but also to any words or actions
on the part of the police (other than those nornally attendant to
arrest and custody) that the police should know are reasonably
likely to elicit an incrimnating response from the subject.’”
United States v. Knox , 839 F.2d 285, 295 (6th G r. 1988)(quoting
Rhode Island v. Innis , 446 U.S. 291, 301 (1980)).

1. Terry's Statenent to Oficer Bennett

Terry’s first incrimnating statenent took place while Oficer
Bennett was filling out the requisite paperwork after an arrest.
She was seated wth her partner, Oficer Blakely, in the patro
car. Terry was in the back of the patrol -car. According to
O ficer Benjamn, Terry initiated the conversation by asking her
why she had pulled himover. She stated that she had pulled him
over based on the condition of his drive-out tag. Terry then

stated that the only reason he ran was because of the gun in the

20



car.

Plainly, Terry was in custody, but Oficer Bennett did not
initiate a conversation with him Any custodial interrogation or
any statenent designed to elicit an incrimnating response would
violate Terry's Miranda rights; the conversation, however, was
initiated entirely by Terry. O ficer Bennett asked him no
guestions and nade no statenents that woul d be expected to coerce
Terry to answer in violation of his rights. This court submts
that the statenment nade to O ficer Bennett shoul d not be suppressed
because it was conpletely voluntary in nature.

2. Terry's Statenent to Lt. Benjanin

After his conversation with Oficer Bennett, Terry nmade an
incrimnating statenent to Lt. Benjam n, who arrived on the scene
shortly after Terry's arrest. Upon hearing that the officers on
the scene had to chase Terry to arrest him Lt. Benjam n wal ked
over to the patrol car where Terry was seated, got into the front
of the car and asked Terry, “Wiat’s up?” or “How are you?’. Terry
argues that this statenment was coercive and designed to elicit an

incrimnating response about what had transpired prior to the

arrest. The governnment contends that Lt. Benjamn was nerely
concerned about the well-being of Terry - not because he was
genui nely concerned, but for liability purposes. It is logica

that officers would want to confirmthat a fl eei ng arrestee was not
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i njured through excessive force of the officers who caught him

Upon hearing Lt. Benjamn's inquiry, Terry responded
i mredi ately, saying, “I f—ed up” and that he had to get away from
the car and the gun because of a honme invasion charge against him
in Chicago. Terry volunteered this statenment w thout pause. Lt.
Benjam n’s question of either “Wat’s up?” or “How are you?” was
sufficiently vague that a reasonable person would not think that
the question was designed to elicit an incrimnating response.
Terry was not coerced into nmaking the statenent. Further, there
are many ot her responses, such as “not so good” or “fine” that he
could have made to answer the question; or he could have sinply
remai ned silent. The court submts that Terry's statenent to Lt.
Benjam n should not be suppressed because it was voluntary and
elicited in a noncoercive manner.

RECOMVENDATI ON

It is therefore recommended for the reasons set forth above

that Terry's notion to suppress the gun seized and statenents nade

to police subsequent to his arrest be deni ed.

Respectful |y Subm tted July 30, 2002,

DI ANE K. VESCOVO
UNI TED STATES MAG STRATE JUDGE
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