IN THE UNI TED STATES DI STRI CT COURT
FOR THE WESTERN DI STRI CT OF TENNESSEE
VESTERN DI VI SI ON

Plaintiffs,

VS.

N N N N N N N N N N

Def endant .

STANDARD JURY | NSTRUCTI ONS

MEMBERS OF THE JURY

These instructions will be in three parts: First, genera
rul es about your duties as jurors; second, rules of |aw that you
nmust apply in deciding whether the plaintiff has proved his/her
case and whet her defendant has proved hi s/ her defenses; and third,
some rules for your deliberation. A copy of these instructions

will be available for you in the jury room



A. GENERAL | NTRODUCTI ON -- PROVI NCE OF THE COURT AND JURY

D&B 71. 01
Now that you have heard the evidence and the argument, it
becones ny duty to give you the instructions of the Court as to the

| aw applicable to this case.

It is your duty as jurors to followthe law as | shall state
it toyou, and to apply that lawto the facts as you find themfrom
the evidence in the case. You are not to single out one
instruction alone as stating the law, but must consider the
instructions as a whole. Neither are you to be concerned with the

wi sdom of any rule of |aw stated by ne.

Counsel have quite properly referred to sone of the governing
rules of law in their argunents. If, however, any difference
appears to you between the | aw as stated by counsel and that stated
by the Court in these instructions, you are of course to be

governed by the Court's instructions.

Nothing | say in these instructions is to be taken as an
i ndication that | have any opinion about the facts of the case, or

what that opinion is. It is not ny function to determ ne the



facts, but rather yours.

You nust perform your duties as jurors wthout bias or
prejudice as to any party. The |aw does not permt you to be
governed by synpathy, prejudice or public opinion. Al parties
expect that you will carefully and inpartially consider all of the
evidence, followthe lawas it is now being given to you, and reach

a just verdict, regardl ess of the consequences.

B. I NSTRUCTI ONS APPLI ED TO EACH PARTY

D&B 71.02
Unl ess otherwise stated, the jury should consider each
instruction given to apply separately and individually to each

plaintiff and to each defendant in the case.

C.__ ALL PERSONS EQUAL BEFORE THE LAW - - ORGANI ZATI ONS

D&B 71. 04

Thi s case shoul d be consi dered and deci ded by you as an action
bet ween persons of equal standing in the community, of equal worth,
and hol ding the sane or simlar stations of life. A corporationis
entitled to the sanme fair trial at your hands as a private
i ndividual. All persons, including corporations, partnerships, and

ot her organi zations, stand equal before the law, and are to be
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dealt with as equals in a court of justice.

D.  MILTIPLE PLAINTI FES

D&B 71. 05

Al t hough there are plaintiffs in this action, it does

not followfromthat fact alone that if oneis entitled to recover,
all are entitled to recover. The defendant is entitled to a fair
consideration of the defense as to each plaintiff, just as each
plaintiff is entitled to a fair consideration of his claimagainst

t he def endant. Unl ess otherw se stated, all instructions given you

govern the case as to each plaintiff.

E. EVIDENCE IN THE CASE -- STI PULATI ONS

D&B 71. 08

Unl ess you are otherw se instructed, the evidence in the case
consisted of the sworn testinony of the w tnesses, regardl ess of
who may have called them all exhibits received in evidence,
regardl ess of who may have produced them and all stipulations of

fact between the parties which have been read to you.

Statenents and argunents of counsel are not evidence in the

case.



Any evidence as to which an objection was sustained by the

Court nust be entirely disregarded.

F. BURDEN OF PROOF AND PREPONDERANCE OF THE EVI DENCE

D&B 72.01

The burden is on the plaintiff in a civil action, such as
this, to prove every essential elenment of his claim by a
preponderance of the evidence. If the proof should fail to
establish every essential elenment of plaintiff's clains by a
preponder ance of the evidence in the case, the jury should find for
the defendant. To "establish by a preponderance of the evidence"
means to prove that sonmething is nore likely so than not so. In
ot her words, a preponderance of the evidence in the case neans such
evi dence as, when consi dered and conpared with that opposed to it,
has nore convincing force, and produces in your m nds a belief that
what is sought to be proved is nore likely true than not true.
Thus, preponderance of the evidence is the greater weight of the
evi dence; that is, evidence that you believe because it outweighs
or overbalances in your mnds the evidence opposed to it. A
preponder ance neans evi dence that i s nore probabl e, nore persuasive
or of greater probative value. It is the quality of the evidence
that nmust be weighed. Quality may or may not be identical with

quantity or the greater nunmber of wi tnesses or exhibits.
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As to certain affirmative defenses such as fraud, the burden
of establishing the essential facts by a preponderance of the

evidence is on the defendant as | will explain |ater.

I n determ ning whether any fact in issue has been proven by a
preponderance of the evidence in the case, the jury may, unless
otherwi se instructed, consider the testinony of all wtnesses,
regardl ess of who nmay have called them and all exhibits received

i n evidence, regardl ess of who nay have produced them

The jury, however, nmay not engage in speculation or

conj ect ure.

G “IF YOQU FIND' OR “I1F YOU DEC DE”

D&B 72. 02

When | say in these instructions that a party has the burden
of proof on any proposition or use the expression “if you find” or
“if you decide,” | mean you nust be persuaded, considering all the
evidence in the case that the proposition is nore probably true

t han not true.

H EVIDENCE -- DIRECT, |INDI RECT OR Cl RCUMSTANTI AL

D&B 72. 03



There are, generally speaking, two types of evidence from
which a jury may properly find the truth as to the facts of a case.
Direct evidence is testinony given by an eyew t ness who has seen or
heard the facts to which he or she testifies. G rcunstanti al
evi dence is the proof of facts or circunstances by direct evidence
by whi ch you nmay reasonably infer other related or connected facts
which naturally and logically follow, according to the conmobn
experience of people. To infer, or to nmake an inference, is to
reach a reasonabl e conclusion of fact which you nmay but are not
required to make from other facts which you find have been
establ i shed by direct evidence. Wether an inference is made rests

entirely with you

As a general rule, the | aw nakes no di stinction between direct
and circunstantial evidence, but sinply requires that the jury find
the facts in accordance with the preponderance of all the evidence
in the case, both direct and circunstantial. Just as in all other
cases, there is no requirenment that the plaintiff present direct
evi dence. The plaintiff wmy build a case entirely on
ci rcunstantial evidence. It is for you to determ ne how nuch

wei ght to give to any evidence.

. OPINION EVI DENCE - EXPERT W TNESS




D&B 72.08

The rules of evidence ordinarily do not permt wtnesses to
testify as to opinions or conclusions. An exception to this rule
exi sts as to those whomwe call “expert witnesses.” Wtnesses who,
by education and experience, have becone expert in sone art,
science, profession or calling my state their opinions as to
rel evant and naterial nmatters in which they profess to be expert,

and may al so state their reasons for the opinion.

You shoul d consi der each expert opinion received in evidence
inthis case, and give it such weight as you may think it deserves.
I f you should decide that the opinion of an expert witness is not
based upon sufficient education and experience, or if you should
concl ude that the reasons given in support of the opinion are not
sound, or if you feel that it is outweighed by other evidence, you

may di sregard the opinion entirely.

J. CREDIBILITY OF WTNESSES - DI SCREPANCI ES | N TESTI MONY

D&B 73. 01

You, as jurors, are the sole judges of the credibility of
the witnesses and the weight their testinony deserves. You may be
gui ded by the appearance and conduct of the wi tnesses, or by the

manner in which the witness testifies, or by the character of the
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testinony given, or by evidence to the contrary of the testinony

gi ven.

You should carefully scrutinize all the testinony given, the
ci rcunst ances under which each witness has testified, and every
matter in evidence which tends to show whether a witness is worthy
of belief. Consider each witness's intelligence, notive and state
of m nd, and denmeanor or manner while on the stand. Consider the
witness's ability to observe the matters as to which he has
testified, and whether he inpresses you as having an accurate
recol l ection of these matters. Consi der also any relation each
W tness may bear to either side of the case, the manner in which,
if at all, each witness is either supported or contradicted by

ot her evidence in the case.

I nconsi stencies or discrepancies in the testinony of a
wi tness, or between the testinony of different w tnesses, nay or
may not cause the jury to discredit such testinmony. Two or nore
persons witnessing an incident or a transaction nay see or hear it
differently, and innocent msrecollection, like failure of
recollection, is not an uncomDn experience. In weighing the
effect of a discrepancy, always consider whether it pertains to a

matter of inportance or an uninportant detail, and whether the
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di screpancy results frominnocent error or intentional falsehood.

After maki ng your own judgnent, you will give the testinony of
each witness such weight, if any, as you may think it deserves.
You nmay, in short, accept or reject the testinony of any wtness in

whol e or in part.

Al so, the weight of the evidence i s not necessarily determ ned
by the nunber of wtnesses testifying to the existence or non-
exi stence of any fact. You may find that the testinony of a snall
nunber of w tnesses as to any fact is nore credible than the

testinmony of a |arger nunber of witnesses to the contrary.

K. | MPEACHMENT -- | NCONSI STENT STATEMENTS

D&B 73. 04

A witness may be discredited or inpeached by contradictory
evi dence; or by evidence that at sonme other time the w tness has
said or done sonething, or has failed to say or do sonethi ng which

is inconsistent with the witness’ present testinony.

If you believe any wi tness has been inpeached and thus
discredited, it is your exclusive province to give the testinony of

that wtness such credibility, if any, as you may think it
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deserves.

If a witness is shown knowingly to have testified falsely
concerning any material matter, you have a right to distrust such
W tness’ testinony and other particulars, and you may reject all
the testinony of that witness or give it such credibility as you

may think it deserves.

An act or omission is knowingly done, if voluntarily and
intentionally and not because of m stake or accident or other

i nnocent reason.

L. | MPEACHVENT -- | NCONSI STENT STATEMENTS OR CONDUCT - -
CONVI CTI ON OF FELONY

D&B 73. 05

A witness may be discredited or inpeached by contradictory
evi dence; or by evidence that at sonme other time the w tness has
said or done sonething, or has failed to say or do somet hi ng which
is inconsistent with the witness’ present testinony, or by evidence
that the witness has been convicted of a felony, that is, an

of fense puni shable by a termof nore than one year.

If you believe any wtness has been inpeached and thus
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discredited, it is your exclusive province to give the testinony of
that wtness such credibility, if any, as you may think it

deserves.

If a witness is shown knowingly to have testified falsely
concerning any material matter, you have a right to distrust such
wi tness’ testinony and other particulars, and you may reject all
the testinmony of that witness or give it such credibility as you

may think it deserves.

An act or omssion is know ngly done, if voluntarily and

intentionally and not because of mstake or accident or other

i nnocent reason.
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1. PROPOSED | NSTRUCTI ONS PREPARED BY LAWYER

DI RECTI ONS TO LAWERS CONCERNI NG
PREPARATI ON OF PROPGSED | NSTRUCTI ONS

PREPARE FOR | NSERTI ON HERE YOUR PROPOSED | NSTRUCTI ONS CONCERNI NG
THE CLAIMS AND DEFENSES, SPECIAL |SSUES AND DAVMAGES IN THE
FOLLOW NG FORVAT AND SEQUENCE

NOTE:

A

Description of the plaintiff’s clain(s), followed by

1. Enuneration of the essential elenents of the
cl ai n(s);
2. Definition of key ternms uses in enunerating the

essential elenents of the clainm(s); and other
special instructions, if any, necessary to further
explain or qualify the clain(s).

Descri ption of the defendant’s def ense(s) and
counterclainm(s), if any, foll owed by

1. Enuneration of the essential elenents of the
def ense(s) and counterclainm(s), if any;

2. Definition of key ternms used in enunerating the
essenti al el enent s of t he def ense(s) and
counterclaims); and other special instructions, if
any, necessary to further explain or qualify the
def ense(s) and/or the counterclainms);

3. Enuner ati on of t he plaintiff’s (and
counterclaimant’s) recoverable elenents of danage
and expl anati on, as appropriate, of each el enent.

In submtting your proposed instructions, it is not
necessary to duplicate or request the court’s standard
instructions that precede and follow this page. Those
i nstructions will be given in every case, subject to the
deletion of irrelevant instructions (e.qg., del ete expert
i nstruction if no expert).
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A. _ VERDI CT -- UNANI MOUS DUTY TO DELI BERATE

D&B 74. 01
The verdict must represent the considered judgnent of each
juror. In order to return a verdict, it is necessary that each

juror agree. Your verdict nust be unani nous.

It is your duty as jurors to consult with one another, and to
deliberate with a view to reaching an agreenent, if you can do so
wi t hout violence to individual judgnment. You nmust each decide the
case for yourself, but only after an inpartial consideration of the
evidence in the case with your fellow jurors. 1In the course of
your deliberations, do not hesitate to re-exam ne your own Vi ews,
and change your opinion, if convinced it is erroneous. But do not
surrender your honest conviction as to the weight or effect of
evi dence solely because of the opinion of your fellow jurors, or

for the nere purpose of returning a verdict.
Renenber at all tines that you are not partisans. You are
judges of the facts. Your sole interest is to seek the truth from

t he evidence in the case.

B. EFFECT OF | NSTRUCTI ONS ON DAMAGES

D&B 74. 02
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The fact that | instruct you on damages shoul d not be taken by
you as indicating one way or the other whether plaintiff is

entitled to recover anything. This is entirely for you to decide.

Any danmages you award rnust have a reasonable basis in the
evi dence. They need not be mathematically exact, but there nust be
enough evidence for you to nmake a reasonable estimate of danmages

wi t hout specul ati on or guesswork.

C._ ELECTI ON OF FOREPERSON -- VERDI CT

D&B 74. 05

Upon retiring to the jury room you will select one of your
nunber to act as your foreperson. The foreperson will preside over
your deliberations, and will be your spokesperson here in court.
A Jury Verdict Form [with special interrogatories] has been
prepared for your convenience. You will take this formand a copy

of these instructions with you to the jury room

[ PROPCSED JURY VERDI CT FORM AND SPECI AL | NTERROGATORI ES AND
| NSTRUCTI ONS FOR COVPLETI NG FORM TO BE PREPARED BY ATTORNEYS. ]

[You will note that the interrogatories or questions call for

either a "Yes" or "No" answer or a dollar anount. The answer to
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each question nust be the unaninnous answer of the jury. Your

foreperson will wite the unani nous answer of the jury in the space

provi ded. As you will note from the wording of the special
interrogatories, it will not be necessary to consider or answer
guestion ___ if the answer to both questions = and ___ is "No".]

When t he jury has conpl eted the Jury Verdi ct Form|[and speci al
interrogatories], the foreperson will then date and sign the Jury
Verdict Formas so conpleted, and the jury will then return it to

t he courtroom

D.  COMVUNI CATI ONS W TH THE COURT

D&B 74. 08

If it beconmes necessary during your deliberations to
comunicate with the Court, you may send a note by the marshal
signed by your foreperson, or by one or nore nenbers of the jury.
No nmenber of the jury should ever attenpt to comunicate with the
Court by any nmeans ot her than a signed witing, and the Court wl|
never comrunicate with any nenber of the jury on any subject
touching the nerits of the case, other than in witing, or orally

here in open court.

Bear in mnd also that you are never to reveal to any person,
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not even to the Court, how the jury stands, nunerically or
ot herwi se, on the questions before you until after you have reached

a unani nous verdi ct.
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