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IN THE UNITED STATES DISTRICT COURT FLED 8y S
FOR THE WESTERN DISTRICT OF TENNESSEE
WESTERN DIVISION 050CT 18 AMID: 35
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ANA PATRICIA CHAVEZ,

CECILIA SANTOS,

JOSE FRANCISCO CALDERON,

JANE DOE and JOHN DOE,
Plaintiffs,

No. 03-2932 M1/P

NICOLAS CARRANZA,

i L S S S

Defendant.

ﬁ_l}
(N |

ORDER DENYING DEFENDANT’'S MOTION FOR JUDGMENT ON
THE PLEADINGS, AND IN ADDITION THERETO OR IN THE
ALTERNATIVE, FOR SUMMARY JUDGMENT

Before the Court is the Motion of the Defendant, Nicolas

Carranza, for Judgment on the Pleadings, and in Addition Thereto

or in the Alternative, for Summary Judgment, filed June 24, 2005
Plaintiffs responded in opposition on July 27, 2005, For the
following reascns, the Court DENIES Defendant’s motion.
I. Background

Plaintiffs, who are or were at all pertinent times citizens
of El Salvador, filed their original complaint in this action
pursuant to the Torture Victims Protection Act (“TVPA™), Pub. L.
Neo. 102-256, 106 Stat. 73 (enacted March 12, 1992) (codified as

Note to 28 U.S.C. § 1350), and the Alien Tort Claims Act
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("ATCA”), 28 U.S.C. § 1350, on December 10, 2003. Plaintiffs
filed an Amended Complaint on July 29, 2004, and a Second Amended
Complaint on June 20, 2005. Plaintiffs allege that Defendant is
liable for the extrajudicial killings and/or torture of
themselves or members of their immediate families that were
committed by the Salvadoran Security Forces or the Salvadoran
Treasury Police in the early 1980s.

According to Plaintiffs, Defendant, Nicolas Carranza, served
as El Salvador’s Subsecretary of Defense and Public Security,
from about October, 1979, until January, 1981, during which time
he “exercised command and control over the three units of the

Salvadoran Security Forces—-—the Guardia Nacional {‘National

Guard’), Policia Nacional (‘Natiocnal Police’), and Policia de
Hacienda (‘Treasury Police’).” (Second Am. Compl. at 2-3.) He

served as Director of the Treasury Police from about June, 1983,
until May, 1984, during which time he “possessed and exercised
command and control over the Treasury Police.” (Id. at 3.)
Plaintiffs’ Second Amended Complaint alleges that Mr. Carranza
“exercised command responsibility over, conspired with, or aided
and abetted subordinates in the Security Forces of El Salvador,
Or persons or groups acting in coordination with the Security
Forces or under their contreol, to commit acts of extrajudicial
killing, torture, and crimes against humanity, and to cover up
these abuses.” (Second Am. Compl. 9 2.} Defendant has resided

in the United States since 1984 and is currently a resident of
2
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Memphis, Tennessee.

Defendant filed a Motion to Dismiss on January 20, 2004,
arguing that Plaintiffs’ claims are barred by the statute of
limitations and that this Court lacks subject matter
jurisdiction. Defendant then filed a Renewed Motion to Dismiss
on March 9, 2004, setting forth similar arguments to those made
in the original Motion to Dismiss. The Court denied Defendant’s
motions on September 30, 2004.

Defendant moves for judgment on the pleadings and/or summary
judgment on three grounds: (1) the claims of each Plaintiff are
time-barred; (2} Plaintiffs’ claims are barred under Salvadoran
law, and the United States “should give full faith and credit to
the sovereign legal laws of the nation of El Salvador by reason
of the accord of nations and comity between nations and the
common law doctrine of full faith and credit”; and (3) there is
no genuine issue of material fact as to any of Defendant’s
affirmative defenses. (Mot. J. Pleadings, or in the Alternative,
Summ. J. 9¢ 1-3.)

II. Standard of Review

Under Federal Rule of Civil Procedure 56(c), summary
judgment is proper “if the pleadings, depositions, answers to
interrogatories, and admissions on file, together with the
affidavits, if any, show that there is no genuine issue as to any

material fact and that the moving party is entitled to judgment
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as a matter of law.” Fed. R. Civ, P. B56(c); see also Celotex

Corp. v. Catrett, 477 U.S. 317, 322 (1986). So long as the

movant has met its initial burden of “demonstrat([ing] the absence
¢f a genuine issue of material fact,” Celotex, 477 U.S. at 323,
and the nonmoving party is unable to make such a showing, summary
judgment is appropriate. Emmons wv. McLaughlin, 874 F.2d 351, 353
(6th Cir. 1989). 1In considering a motion for summary judgment,
“the evidence as well as all inferences drawn therefrom must be
read in a light most favorable to the party opposing the motion.”

Kochins v. Linden~Alimak, Inc., 799 F.2d 1128, 1133 (6th Cir.

1986); see also Matsushita Elec. Indus. Co. v. Zenith Radio

Corp., 475 U.S. 574, 587 (1986).

When confronted with a properly-supported motion for summary
judgment, the nonmoving party “must set forth specific facts
showing that there is a genuine issue for trial.” Fed. R. Civ,

P. 56{e); see also Abeita v. TransAmerica Mailinags, Inc., 159

F.3d 246, 250 (6th Cir. 1998). A genuine issue of material fact
exists for trial “if the evidence [presented by the nonmoving
party] is such that a reasonable jury could return a verdict for

the nonmoving party.” Anderson v. Liberty Lobby, Inc., 477 U.S.

242, 248 (1986). 1In essence, the inquiry is “whether the
evidence presents a sufficient disagreement to require submission
to a jury or whether it is so one-sided that one party must
prevail as a matter of law.” Id. at 251-52.

The standard of review for a judgment on the pleadings is
4
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the same as that for a motion to dismiss under Fed. R. Civ. P.

12(b) (6). Grindstaff v. Green, 133 F.3d 416, 421 (6th Cir.

1998). “We must construe the complaint in the light most
favorable to the plaintiff, accept all of the complaint’s factual
allegations as true, and determine whether the plaintiff
undoubtedly can prove no set of facts in support of the claims

that would entitle relief.” E.E.0.C. v. J.H. Routh Packing Co.,

246 F.3d 850, 851 (6th Cir. 2001) (quotation omitted).
IITI. Analysis

A. Statute of Limitations and Equitable Tolling

Defendant acknowledges that this Court has previously ruled
that “extraordinary circumstances” warrant the equitable tolling
of the applicable statute of limitation in this case. Defendant
urges the Court to reconsider its ruling in light of the Eleventh
Circuit’s recent decision in Arce v. Garcia, 400 F.3d 1340 {(1llth
Cir. 2005}, which held that plaintiffs’ claims under the ATCA and
the TVPA against former officials in the government of El
Salvador during the 1980s were time-barred. The Court declines
to do so.

Arce involved claims under the ACTA and the TVPA against the
former minister of defense of El Salvador and the former
director-general of El Salvador’s National Guard during the late
1970s and early 1980s. The plaintiffs were three Salvadoran

individuals who claimed they were tortured by government soldiers
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