IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF TENNESSEE
WESTERN DIVISION

SHARON B. POLLARD,
Plaintiff,
V. No. 95-3010 Ml

E.l. DUPONT DE NEMOURS, INC,,

N N N N N N N N N

Defendant.

OPINION AND ORDER AWARDING PUNITIVE DAMAGES

This case is currently before the Court to determi ne the
anount of punitive danages that Plaintiff should be awarded. The
Court held a punitive damages hearing on August 28, 2003.
Plaintiff Sharon Pollard was represented by Kathl een Cal dwel |,
Esq. Defendant E.I. DuPont de Nenours, Inc. (“DuPont”) was
represented by Stephen Goodwi n, Esqg., Eugene Podesta, Esg., and
Maurice Wexler, Esq.

The Court previously determ ned the question of liability
under Title VII in favor of Plaintiff on August 20, 1998 after a
bench trial held in Cctober, 1997. The Court awarded $107, 364. 00
in back pay and accrued benefits and $300, 000.00 i n conpensatory
damages and front pay. On remand, this Court determ ned the
issue of liability for the state tort of intentional infliction

of enotional distress in favor of Plaintiff. After holding a



hearing on front pay and conpensatory danages, the Court awarded
Plaintiff $853,215.00 in front pay and nade a total award of
conpensat ory damages in the amount of $1, 250, 000.00!. The Court
al so determ ned, based on clear and convincing evidence, that an
award of punitive danmages was appropriate in this case because
DuPont intentionally or recklessly disregarded a substantial and
unjustifiable risk to Plaintiff that she would suffer severe
enotional distress as a result of the treatnent of her co-

wor kers.

At the hearing to determ ne the anmount of punitive damages,
Plaintiff presented testinony from Sharon Pollard. Defendant
presented testinony from John Wasilik, plant manager at the
DuPont Menphis site.

l. CONCLUSIONS OF LAW

Under Tennessee |aw, after the factfinder determnes that a
defendant is liable for punitive damages, the factfinder nust
consider at |least the following factors to determ ne the anpbunt
of punitive damages:

(1) The defendant’s financial affairs,
financial condition, and net worth;

(2) The nature and reprehensibility of
def endant’ s wrongdoi ng, for exanple

(A) The inpact of defendant’s conduct on
the plaintiff, or

! Thi s anount was reduced by the $300, 000.00 the Court
previ ously awarded in August, 1998.
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(B) The rel ationship of defendant to
plaintiff;

(3) The defendant’s awareness of the anount of
harm bei ng caused and defendant’s notivation
in causing the harm

(4) The duration of defendant’s m sconduct and
whet her defendant attenpted to conceal the
conduct ;

(5) The expense plaintiff has borne in an
attenpt to recover the |osses;

(6) VWether defendant profited from the
activity, and if defendant did profit, whether
the punitive award should be in excess of the
profit in order to deter simlar future
behavi or;

(7) Wether, and the extent to which,
def endant has been subjected to previous
punitive damage awards based upon the sane
wr ongful act;

(8) Wiether, once the m sconduct becanme known
to defendant, defendant took renedial action
or attenpt to make anends by offering a pronpt
and fair settlenent for actual harm caused;
and

(9) Any other circunstances shown by the
evi dence that bear on determ ning the proper
anmount of the punitive award.

Hodges v. S.C. Toof & Co., 833 S.W2d 896, 901-02 (Tenn. 1992)

(“The purposes of an award of punitive damages are puni shnent and
deterrence.”)

In addition to the state | aw consi derations that bear on the
question of punitive damages, the United States Suprenme Court has
noted that an award of punitive danages is subject to

constitutional limtations. Pursuant to the Due Process C ause
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of the Fourteenth Amendnent, a “grossly excessive” puni shment may

not be inposed on a tortfeasor. BMWNWof N. Am, Inc. v. CGore, 517

U. S 559, 562 (1996). In evaluating whether an award is “grossly
excessive”, the Court in BMVNanalyzed three factors: (1) the
degree of reprehensibility of the defendant’s conduct; (2) the

di fference between the harmor potential harm suffered by the
plaintiff and the punitive danmages award; and (3) the difference
bet ween the renedy and the civil penalties inposed in conparable

cases. Id. at 575; Cooper Indus., Inc. v. Leatherman Tool G oup,

532 U. S. 424, 435 (2001); State Farm Mut. Auto. Ins. Co. v.

Canpbel |, 123 S. Ct. 1513, 1520 (2003).

Anmong these factors, the Court noted that the "nost
i nportant indicium of reasonabl eness of a punitive damages award
is the degree of reprehensibility of the defendant’s conduct.”
BMAN 517 U S. at 575. To determne the reprehensibility of a
def endant’s conduct, a court nust consider whether: “the harm
caused was physical as opposed to economc; the tortious conduct
evinced an indifference to or a reckless disregard of the health
or safety of others; the target of the conduct had financial
vul nerability; the conduct involved repeated actions or was an
i solated incident; and the harmwas the result of intentional
mal i ce, trickery, or deceit, or nere accident.” Canpbell, 123
S.a. at 1521.

Wth respect to the second factor, the Court recognized that



an award of punitive damages nust bear a “reasonabl e

rel ati onshi p” to the anmount of conpensatory danmages. BMA 517
U S. at 580 (finding that a $2,000,000 award of punitive damages
did not bear a reasonable relationship to the $4,000 award of
conpensat ory damages because it was 500 tinmes the anount of the
actual harm). Wile “reject[ing] the notion that the
constitutional line is marked by a sinple mathenmatical fornula”,
id. at 582, the Court has suggested that the relevant ratio is
“not nore than 10 to 1", id. at 581. On other occasions, the
Court has advised that “few awards exceeding a single-digit ratio
bet ween punitive and conpensatory damages . . . wll satisfy due
process”, Canpbell, 123 S.C. at 1524, and that “an award of nore
than four tinmes the anmpbunt of conpensatory damages m ght be cl ose

to the line of constitutional inpropriety”, id. (citing Pac. Mit.

Life Ins. Co. v. Haslip, 499 U S. 1, 23 (1991)). Furthernore,
“Iw] hen conpensatory danages are substantial, then a | esser
rati o, perhaps only equal to conpensatory damages, can reach the
outernost limt of the due process guarantee.” Canpbell, 123
S.Ct. at 1524 (stating that a conpensatory award of “$1 nmillion
for a year and a half of enotional distress” was substantial and
“likely would justify a punitive damages award at or near the

anount of conpensatory danages”).



. FINDINGS OF FACT AND ANALYSIS

A. Toof Factors

Wth respect to the nine factors enunerated by the Tennessee
Suprene Court, the Court nakes the follow ng findings:

1. DuPont’s Financial Condition

As can be seen fromDuPont’s filings with the Securities
Exchange Conmi ssion, DuPont is a nultinational conpany w th net
sales in excess of $24 billion and assets in excess of $34
billion. (Tr. Exh. 46 at 13, F-3.)2 DuPont is clearly capable
of satisfying an award of punitive damages.

2. Nature and Reprehensibility of DuPont’'s Wrongdoing
and DuPont’'s Awareness of the Harm

The second and third Toof factors are related in this case
and the Court considers themtogether. As illustrated in
previous opinions fromboth this Court and the Sixth Grcuit, the
Court finds DuPont’s inaction to be reprehensible and conpletely
unaccept abl e considering the |l ength of the period during which
the men on “A” shift harassed Plaintiff. Notably, none of the
enpl oyees or managers associated with Plaintiff’s harassnent has
ever been disciplined as a result of their actions or inaction,
or in light of the testinony they gave at the first trial in this
case admtting msconduct. (Tr. at 948-50.)

As discussed in the Court’s prior orders, DuPont was aware

2 The Court continued the successive nunbering of
exhibits fromthe hearing on conpensatory damages and front pay.
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of the manner in which the enployees on “A” shift treated
Plaintiff and of the harassnment she endured. Plaintiff
repeatedly conplained to her supervisor, David Swartz, who
utterly failed to correct the problem On other occasions,
Plaintiff also spoke with Beth Basham unit supervisor for the
per oxi de area, Bob Shaw, enpl oyee rel ati ons nanager, Lee Ann
Rice, a manager in Human Resources, and Gary Fish, a plant shift
supervi sor, each of whomfailed to take any action to correct the
situation in the peroxide area.

DuPont argues that its “institutional indifference” towards
Plaintiff distinguishes this case from other enploynent rel ated
cases in which punitive damages have been awarded. (Def.’s
Punitive Damages Brief at 5.) DuPont argues that there is no
evi dence of an “evil notive or purpose” in this case and this
shoul d be considered in its favor when conputing a punitive
damages award. (ld.) However, the lack of an “evil notive” on
the part of DuPont’s managenent does not significantly alter the
anal ysi s here because DuPont’s managenent utterly failed to
protect Plaintiff, who was in a position of vulnerability and
could only turn to her supervisors for help. The Sixth Crcuit
even described the “nature of the conduct of DuPont enpl oyees
together with the refusal of its managers to correct the
situation and its bl anket, continuing official denial in the face

of contrary facts that discrimnation based on gender occurred or



that its managers were aware of the discrimnation” as

outrageous. Pollard v. E. 1. DuPont de Nenours Co., 213 F.3d 933,

947 (6th Gir. 2000).

M. Wasilik finally acknow edged during his nbst recent
testinmony that the nmanagers in charge during the tinme period in
which Plaintiff was harassed “didn’t clearly understand their
obl i gations under the law and to DuPont.” (Tr. at 917.) He
further acknow edged that “[i]t was not recogni zed as a sexual
harassnment case by the managenent then . . ., and it was not
treated effectively by the managenent then in alnost all of its
stages.” (Tr. at 917.) M. Wasilik’s testinony during the
puni tive damages hearing is the first time the Court has heard
DuPont express its regret for the way Plaintiff was treated and
acknow edge that its failure to act was wong and caused
Plaintiff to be harmed. The Court credits DuPont for finally
real i zing and acknow edgi ng managenent’s failures that all owed
t he harassnment to occur, but the duration of the harassnent, the
severity of the harm and the fact that it has taken eight years
for DuPont to arrive at this realization nmandates that the second
and third factors unquestionably weigh in favor of a significant
punitive danages award.

3. Duration of the Misconduct and Whether it was
Concealed

Plaintiff suffered harassment in the workplace from



Decenber, 19943 through the term nation of her enploynent. (Tr.
at 897.) This litigation has continued from Decenber, 1995
t hrough the present. The duration of the harassnent supports a
finding in favor of Plaintiff.

Al t hough Plaintiff presented evidence supporting her belief
t hat DuPont enpl oyees, such as Bob Shaw, conceal ed the m sconduct
by failing to acknow edge Plaintiff’s repeated conpl ai nts of
harassnment, the Court believes there is a distinction to be drawn
bet ween the inept nmanagenent in this case and the type of wllful
conceal ment contenplated by this prong. Although there is
abundant evi dence that DuPont failed to appropriately respond to
Plaintiff’s repeated conplaints, there is no evidence that DuPont
conceal ed the enpl oyees’ mi sconduct or the actions of its
managenent .

4. Plaintiff's Expenses to Recover the Loss

Def endant has pointed out that Plaintiff has not provided
the Court with an item zed statenent of her fees and expenses
incurred in connection with the state tort claim Undoubtedly,
t hese fees are sonewhat extensive, but the Court has no basis for

maki ng such a fi nding.

8 The harassnent actually comrenced prior to Decenber

1994, however, the one-year statute of limtations prevents
Plaintiff fromlitigating events on the state tort claimthat
occurred prior to Decenber, 1994.
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5. Whether DuPont Has Profited from the Activity
The parties agree that this does not seem applicable in the
present case. Therefore, the Court will not consider this factor
in calculating a punitive damages award.

6. Whether DuPont Has Been Subjected to Previous
Punitive Damage Awards Based on the Same Wrongful
Act

The parties stipulated that DuPont has not been subjected to
previ ous punitive danage awards stemmng fromTitle VII
violations either at the Menphis plant or conpany-wi de. (Tr. at
913-914.) The Court weighs this factor in DuPont’s favor.

7. Whether DuPont Took Prompt Remedial Action or
Offered a Prompt and Fair Settlement

DuPont offered Plaintiff $1,200,000.00 to settle this case
in February, 2001. (Tr. at 904.) Defendant nmade the settl enent
offer five years into this litigation after both this Court and
the Sixth Crcuit had i ssued opinions* and after the Suprene
Court had granted certiorari, but before the Suprenme Court had
heard oral argunment. (Tr. at 904, 907.) The offer of settlenent
i ncluded stipulations regarding total confidentiality and
conplete release, and also required that Plaintiff drop her
petition before the Suprene Court. (Tr. at 904, 907; Tr. Exh.

51.) Plaintiff did not accept the settlenment. Although

4 The Sixth Crcuit’s opinion reinstated the intentional
infliction of enotional distress claimthat is the subject of
this punitive damages opinion.
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Plaintiff agreed to attend subsequent nedi ati on sessions, DuPont
cancel ed each of them (Tr. at 908-09.) Wile the Court
certainly appreciates DuPont’s attenpt to settle the case and
understands that a settlenent in consideration of the state tort
cl ai mwas not possible prior to the issuance of the Sixth
Circuit’s opinion reinstating the claim the inportance of the
settlenent offer is tenpered by the fact that it occurred well
into this litigation.

DuPont al so offered evidence that a senior DuPont official
fromWI mngton al so apol ogi zed to Plaintiff. (Tr. at 904.)
Plaintiff did not consider this apol ogy sincere because DuPont
then filed a notion for sunmary judgnment in the case. (Tr. at
905.) Certainly DuPont is entitled to litigate its case and
shoul d not be prejudiced in these proceedings for filing a notion
for summary judgnment. Yet, an apol ogy for wongdoing foll owed by
a notion denying responsibility for that w ongdoi ng does draw
into question the effectiveness of the apology. The Court was
nore inpressed by M. Wasilik’s testinony during the punitive
damages hearing in which he expressed his sincere regret for the
treatment of Ms. Pollard and acknow edged the enotional turnoil
she has suffered. (Tr. at 918.) However, as noted above, that
apol ogy was ei ght years overdue.

8. Other Relevant Factors

The Court also finds DuPont’s efforts to inprove enpl oyee
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treatment at the Menphis site to be relevant on the question of
puni tive damages.® DuPont has inpl enented nandatory enpl oyee
training classes designed to foster a respectful working

envi ronnent and has instituted nanagenent processes designed to
better recogni ze and respond to all egations of harassnment or
discrimnation.® (Tr. at 919-932.) This training included a
wor kshop in the winter and spring of 1998 concerning issues

bet ween worren and nen working together. (Tr. at 927.) DuPont
mandat ed sone of these training sessions, known as CREW (i.e.

Creating Respectful Environnment Wrkshop), on a conpany-w de

° During the punitive damages hearing, the parties
di scussed the Suprene Court’s decision in Canpbell in the context
of DuPont’s renedial efforts. (Tr. at 958-961.) Canpbell
instructs that “[d]ue process does not permt courts, in the
cal cul ation of punitive damages, to adjudicate the nerits of
ot her parties’ hypothetical clains against a defendant under the
gui se of the reprehensibility analysis.” Canpbell, 123 S.Ct. at
1523.

The Court concluded during the hearing, and reaffirnms
here, that evidence regardi ng DuPont’s subsequent renedi al
measur es at the DuPont Memphis site is adm ssible and rel evant on
t he questions of the reprehensibility of DuPont’s conduct and
whet her punitive and deterrent neasures are necessary, despite
the fact that such efforts were not projected directly towards
Plaintiff as she no | onger worked at DuPont. Plaintiff’s
chal l enge to DuPont’ s evidence goes toward its weight rather than
its admssibility. The cross-examnation of M. Wasilik
regarding Ms. MIllner is also relevant and adm ssible to question
the effectiveness of DuPont’s renedi al neasures. That is the
only purpose for which the Court considers this evidence.

Consi stent with Canpbell, the Court has not considered the nmerits
of Ms. Mllner's claim

6 DuPont al so conducted (apparently ineffectual)
harassnment prevention training prior to the incidents at issue in
this case, which Plaintiff and her supervisors attended. (Tr. at
971; Tr. Exh. 52.)
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basis and M. Wasilik inplenented additional prograns at the
DuPont Menphis site. (Tr. at 919-920; Tr. Exhs. 47, 48.)
Mor eover, DuPont’s annual enpl oyee eval uati ons now i ncl ude an
eval uation for how well the enpl oyee perforns at fostering a
respectful workplace and DuPont has tied enpl oyee conpensation to
this evaluation. (Tr. at 921.) The Court credits DuPont for
attenpting to inprove in this area.

B. Constitutional Considerations

The Court also is mndful of the constitutional limtations
that the United States Suprene Court has placed on an award of

punitive danages and the factors set forth in BMN Cooper

| ndustries, and Canpbell that would contribute to a finding that
the Court’s award is “grossly excessive.”

As expl ai ned above, the Court will not reiterate its
previ ous opinions or the opinion of the Sixth Circuit in a
di scussi on of reprehensibility here, but the Court does note that
Plaintiff suffered substantial nental and economi c harmas a
result of the |engthy canpai gn of harassnent and intim dation
that DuPont failed to stop and which ultinately led to the
conclusion of Plaintiff’s enploynent with DuPont.

Consi stent with the Suprenme Court’s decisions in BMN Cooper

| ndustries, and Canpbell, the Court will apply a single digit
mul ti plier approach to an award of damages in |ight of the

severity of the harmin this case and the substanti al
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conpensat ory damages al ready awar ded.

C. Damages Award

After considering the factors set forth by the Tennessee
Suprene Court and the United States Suprene Court, the Court
believes that a significant punitive damages award i s appropriate
in this case and awards two (2) tines conpensatory damages (i.e.
an anount of two mllion five hundred thousand dollars
(%$2,500,000.00)). Such an award is necessary due to the duration
and the severity of the conduct toward Ms. Pollard and the degree
of suffering she has endured as a result of DuPont’s failure to
take appropriate action in response to harassnent. The Court
intends its award to act as both a punitive neasure, because of
the reprehensibility of the conduct and the severity of the harm
and as a deterrent neasure to di scourage managenent at the
Menphis site fromignoring simlar behavior in the future. The
Court’s award also reflects the Court’s belief that, as of the
date of the punitive danmages hearing, DuPont is finally beginning
to understand and accept the nature of its wongdoing in this
case. Moreover, the award reflects the self-inposed attenpts of
the current plant managenent at the Menphis site to inprove its
responses to harassi ng behavi or.
1. CONCLUSION

For the foregoing reasons, the Court ORDERS Def endant to pay

two mllion five hundred thousand dollars ($2,500, 000.00) in
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puni tive damages.

So ORDERED this __ day of Cctober, 2003.

JON P. McCALLA
UNI TED STATES DI STRI CT JUDGE
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