IN THE UNI TED STATES DI STRI CT COURT
FOR THE WESTERN DI STRI CT OF TENNESSEE
VESTERN DI VI SI ON

UNI TED STATES OF AMERI CA,
Plaintiff,
VS. CR. NO 02-20052

RODNEY T. DUNLAP,

Def endant .

N N N N N N N N N

Menbers of the Jury:

It is nowny duty to instruct you on the rules of |awthat you
nmust follow and apply in deciding this case. Wen | have finished
you will go to the jury roomand begi n your discussions -- what we

call your deliberations.

It wll be your duty to decide whether the government has
proved beyond a reasonabl e doubt the specific facts necessary to

find the defendant guilty of the crimes charged in the indictnment.



You nust nake your decision only on the basis of the testinony
and ot her evidence presented here during the trial; and you nust
not be influenced in any way by either synpathy or prejudice for or

agai nst the defendant or the governnent.

You nmust also followthe law as | explain it to you whet her
you agree with that law or not; and you nust follow all of ny
i nstructions as a whole. You may not single out, or disregard, any

of the Court's instructions on the | aw.

The indictnent or formal charge against the defendant is not
evi dence of guilt. Indeed, the defendant is presuned by the lawto
be i nnocent. The | aw does not require the defendant to prove his
i nnocence or produce any evidence at all. The governnment has the
burden of proving the defendant guilty beyond a reasonabl e doubt as
to the charge in the indictnment, and if it fails to do so you nust

find the defendant not guilty as to that charge.



Wil e the governnent's burden of proof is a strict or heavy
burden, it is not necessary that a defendant's guilt be proved
beyond all possible doubt. It is only required that the
government's proof exclude any "reasonable doubt” concerning a

defendant's quilt.

A "reasonabl e doubt” is a real doubt, based upon reason and
common sense after careful and inpartial consideration of all the

evi dence in the case.

Proof beyond a reasonabl e doubt, therefore, is proof of such
a convincing character that you would be willing to rely and act
upon it wthout hesitation in the nost inportant of your own
affairs. |If you are convinced that the defendant has been proved
guilty beyond a reasonable doubt, say so. If you are not

convi nced, say so.



As stated earlier you nust consider only the evidence that |
have admitted in the case. The term "evidence" includes the
testimony of the witnesses, the exhibits admtted in the record and
any facts of which the court has taken judicial notice. Renenber
that anything the | awers say is not evidence in the case. It is
your own recollection and interpretation of the evidence that

controls. \What the |awers say is not binding upon you.

I n considering the evidence you may nake deducti ons and reach
concl usi ons whi ch reason and common sense | ead you to nmake; and you
shoul d not be concerned about whether the evidence is direct or
circunstanti al . "Direct evidence" is the testinony of one who
asserts actual know edge of a fact, such as an eye wtness.
"Circunstantial evidence" is proof of a chain of facts and
ci rcunstances i ndicating that the defendant is either guilty or not
guilty. The | aw makes no distinction between the wei ght you may

give to either direct or circunstantial evidence.

Al so you should not assume from anything | nay have said or
done that | have any opinion concerning any of the issues in this
case. Except for ny instructions to you, you should disregard
anything | my have said in arriving at your own decision

concerning the facts.



Si ngl e Def endant
Miltiple Crines (2.01A)

The def endant has been charged wth three crines,
specifically, three counts of illegally possessing a firearm The
nunber of charges is no evidence of guilt, and this should not
i nfluence your decision in any way. It is your duty to separately
consi der the evidence that relates to each charge, and to return a
separate verdict for each one. For each charge, you nust decide
whet her the governnment has presented proof beyond a reasonable

doubt that the defendant is guilty of that particular charge.

Your decision on the one charge, whether it is guilty or not
guilty, should not influence your decision on any of the other

char ges.



7.19
Judicial Notice

You are instructed that the Court has taken judicial notice of
the fact that the Menphis, Tennessee, is located in the Wstern

District of Tennessee.

Since you are the fact-finders in this case, you may, but are

not required to, accept this fact as conclusively established.



Sti pul ati ons

Wile we were hearing evidence, you were told that the
government and the defendant agreed, or stipulated to certain
facts. This means sinply that the governnent and the defendant
bot h accept these facts. There is no disagreenent over these
facts, so there was no need for evidence by either side on these
points. You nmay accept these facts, even though nothing nore was
sai d about themone way or the other. This, of course, is all for

you the jury to decide.

The parties in this case have stipulated that the defendant,
prior to the dates alleged in the indictnent, has been convicted of

a crinme punishable by inprisonment for a term exceedi ng one year.



Nunber of W tnesses
Credibility

Now, in saying that you nust consider all of the evidence,
do not nmean that you nust accept all of the evidence as true or
accurate. You shoul d deci de whet her you believe what each w t ness
had to say, and how i nportant that testinony was. |In making that
deci sion you may believe or disbelieve any witness, in whole or in
part. Al so, the nunmber of wtnesses testifying concerning any
particul ar dispute is not controlling. You may decide that the
testinmony of a smaller nunber of w tnesses concerning any fact in
di spute i s nore believable than the testinmony of a | arger nunber of

W tnesses to the contrary.

I n deci di ng whet her you believe or do not believe any w tness,
| suggest that you ask yourself a few questions: Did the person
i npress you as one who was telling the truth? Did he or she have
any particular reason not to tell the truth? D d he or she have a
personal interest in the outcone of the case? Did the witness seem
to have a good nenory? Did the witness have the opportunity and
ability to observe accurately the things he or she testified about?
Did he or she appear to understand the questions clearly and answer
them directly? Did the witness's testinmony differ from the

testinmony of other w tnesses?



You should also ask yourself whether there was evidence
tending to prove that the witness testified fal sely concerni ng sone
i nportant fact; or, whether there was evidence that at sone other
time the witness said or did something, or failed to say or do
sonet hing, which was different fromthe testinony he or she gave

bef ore you during the trial.

The fact that a wi tness has been convicted of a fel ony of fense
I s anot her factor you may consi der in deciding whether you believe

his testinony.

You shoul d keep in mnd, of course, that a sinple m stake by
a wtness does not necessarily nean that the wtness was not
telling the truth as he or she renenbers it, because people
naturally tend to forget sonme things or renenber other things
i naccurately. So, if a witness has made a m sstatenent, you need
to consi der whether that mi sstatenment was sinply an i nnocent | apse
of menory or an intentional falsehood; and that may depend on
whether it has to do with an inportant fact or with only an

uni nportant detail.



7.02B
Def endant's Testi nbny

You have heard the defendant testify. Earlier, | talked to
you about the "credibility" or the "believability" of the
W t nesses. And | suggested some things for you to consider in

eval uati ng each witness's testinony.

You should consider those sane things in evaluating the

def endant's testinony.



Law Enf or cement
Wt nesses

You have heard the testinmony of |aw enforcenent officials
The fact that a witness may be enployed by the city or county
governnment as a | aw enforcenent official does not nean that his or
her testinobny is necessarily deserving of nore or |less

consideration or greater or |esser weight than that of an ordinary

W t ness.

I't is your decision, after reviewi ng all the evidence, whether
to accept the testinony of the |aw enforcenent w tnesses and to
give to that testinony whatever weight, if any, you find it

deserves.



7.03
Expert Testi nony

You have heard the testinmony of Alan Oxley, ATF weapons
expert. An expert w tness has special know edge or experience that

allows the witness to give an opinion.

You do not have to accept an expert's opinion. In deciding
how much weight to give it, you should consider the wtness's

qualifications and how he reached his concl usions.

Renmenber that you alone decide how much of a wtness's

testinmony to believe, and how nuch weight it deserves.



| ndi ct ment
Not CGuilty Plea

| told you at the outset that this case was initiated through
an indictnent. An indictnment is but a formal nethod of accusing
t he defendant of a crine. It includes the governnment's theory of
the case, and we will be going over in a few m nutes the substance
of the indictnent. The indictnment is not evidence of any kind

agai nst an accused.

The def endant has pl eaded not guilty to the charges contai ned
inthe indictment. This plea puts in issue each of the essenti al
elements of the offense as described in these instructions and
i nposes upon the government the burden of establishing each of

t hese el enments by proof beyond a reasonabl e doubt.



| will read the indictnment to you once again so that you are

wel | aware of the charges nade in the indictnent.

The i ndi ct ment reads:



35-45
The Indictnment and the Statute

Title 18, United States Code, § 922((Q)

The indictnment charges the defendant with being a person

convicted of a crinme who possessed a firearmshipped in interstate

comer ce.

The relevant statute on the subject is 18 U S.C. 8§ 922(0Q)

whi ch provi des:

It shall be unlawful for any person ... who has been
convicted in any court of, a crine punishable by
i mprisonment for atermexceedi ng one year ... to ship or

transport in interstate or foreign comrerce, or possess
in or affecting commerce, any firearmor anmunition; or
to receive any firearm or ammunition which has been
shi pped or transported in interstate comrerce.



35- 46
Pur pose of the Statute

Congress was of the view that the ease with which persons,
including crimnals, were able to acquire firearnrs was a
significant factor in the preval ence of violent crine in the United
States, and that federal control over gun dealers and restriction
of the distribution of firearns woul d be hel pful to state and | oca

authorities in nmeeting this problem

Accordingly, it passed a series of |aws designed at giving
support to federal, state, and local authorities in meeting this

pr obl em

In your role as jurors, you are not to be concerned with the
wi sdom or the policy of those laws. If in fact a violation has

occurred, the | aw shoul d be enforced.

In general, these laws include provisions which prohibit
certain categories of people frompossessing or receiving firearns
whi ch were shipped in interstate commerce, and requires any person

in the business of dealing in firearns to be |icensed.

The governnent contends that the defendant was within the

class of people prohibited from possessing firearns shipped in



interstate comerce because he had been convicted of a crine

puni shabl e by nore than a year in jail.



35-47
El enents of the O fense

The government must prove each of the following elenents
beyond a reasonabl e doubt in order to sustain its burden of proving

t he defendant to be guilty:

First, that the defendant had been convicted, in any court, of
a crinme punishable by inprisonment for a term exceedi ng one year,

as charged;

Second, that the defendant know ngly possessed a firearm as

char ged; and

Third, that the possession charged was in or affecting

i nterstate conmerce.



35-48
Def endant's Prior Conviction

The first elenent the governnent nust prove beyond a
reasonabl e doubt before you can convict is that before the dates
t he defendant is charged with possessing the firearm the defendant
had been convicted of a crinme punishable by inprisonnent for aterm

exceedi ng one year.

The governnent and the defendant have stipul ated that before
Cct ober 29, 2001, and Decenber 21, 2001, the dates the defendant is
charged with possessing a firearm the defendant had been convi cted
of a crime punishable by inprisonnent for a termexceedi ng one (1)

year .

Therefore, you may determne that the first el enent has been

satisfied. This, of course, is for you, the jury to decide.

| instruct you, in this connection, that the prior conviction
that is an elenent of the charge here and is not disputed, is only
to be considered by you for the fact that it exists, and for
nothing else. You are not to consider it for any other purpose.
You are not to speculate as to what it was for. You nmay not
consi der the prior conviction in deciding whether it is norelikely

than not that the defendant was in know ng possession of the gun



that is charged, which is a disputed element of the offenses

char ged.



35-49
Possessi on of Firearm

The second el ement which the governnent nust prove beyond a
reasonabl e doubt is that on or about the dates set forth in the

i ndi ctment the defendant know ngly possessed a firearm

A"firearn is any weapon which will or is designed to or may
be readily converted to expel a projectile by the action of an

expl osi ve.

To "possess” neans to have sonething within a person's
control. This does not necessarily nean that the defendant nust
hold it physically, that is, have actual possession of it. As |long
as the firearmis within the defendant's control, he possesses it.
If you find that the defendant either had actual possession of the
firearm or that he had the power and i ntention to exercise control
over the firearm even though it was not in his physical

possessi on, you nmay find that the governnent has proven possessi on.

The | aw al so recogni zes t hat possessi on may be sole or joint.
If one person alone possesses it, that is sole possession.
However, it is possible that nore than one person may have the
power and intention to exercise control over the firearm This is
called joint possession. |If you find that the defendant had such

power and intention, then he possessed the firearm under this



el ement even if he possessed it jointly with another. Proof of

ownership of the firearmis not required.

To satisfy this el enent, you nust al so find that the defendant
knowi ngl y possessed the firearm This nmeans that he possessed the
firearmpurposely and voluntarily, and not by accident or m stake.
It also nmeans that he knew that the weapon was a firearm as we
commonly use the word. However, the governnent is not required to

prove that the defendant knew that he was breaking the | aw



2.10
Constructi ve Possession

Next, | want to explain sonething about possession. The
gover nnent does not necessarily have to prove that the defendant
physi cal | y possessed the Mossberg Mddel 500A, 12-gauge shotgun, as
charged in Count 1, the Mdssberg Model 590A, 12-gauge shotgun, as
charged in Count 2, or the Keltec Mddel P-40, .40 caliber sem -
automatic pistol, as charged in Count 3, for youto find himguilty
of this crinme. The | awrecognizes two ki nds of possession — actua
possessi on and constructive possession. Either one of these, if

proved by the governnent, is enough to convict.

To establish actual possession, the government nust prove that
t he defendant had direct, physical control over the firearmin the

count you are considering, and knew that he had control of it.

To establish constructive possession, the governnent nust
prove t hat the defendant had the right to exercise physical control
over the firearmin the count you are considering, and knew he had
this right, and that he intended to exercise physical control of

the firearmat sone tinme, either directly or through ot her persons.

For exanple, if you left something with a friend intending to

come back later and pick it up, or intending to send soneone el se



to pick it up for you, you woul d have constructi ve possession of it

while it was in the actual possession of your friend.

But understand that just being present where sonething is
| ocat ed does not equal possession. The governnment nust prove that
t he def endant had actual or constructive possession of the firearm
and knew that he did, for you to find himguilty of this crine.

This, of course, is all for you to decide.



35-49
Firearmln or Affecting Commerce

The third elenent the governnent nust prove beyond a
reasonabl e doubt is that the firearmthe defendant is charged with

possessing was in or affecting interstate conmerce.

This neans that the governnment nust prove that at sone tine
prior to the defendant's possession, the firearm had traveled in
interstate comrerce. It is sufficient for the governnent to
satisfy this elenment by proving that at any time prior to the date
charged in the indictnment, the firearmcrossed a state line. It is
not necessary that the governnent prove who carried it across state
lines or howit was transported. It is also not necessary for the
governnment to prove that the defendant knew that the firearm had

previously traveled in interstate comerce.



You wi Il note that the indictnent charges that the of fense was
committed "on or about" a certain date. The governnent does not
have to prove with certainty the exact date of the all eged of fense.
It is sufficient if the governnment proves beyond a reasonabl e doubt
that the offense was conmtted on a date reasonably near the date

al | eged.



The word "knowi ngly," as that termis used fromtine to tine
in these instructions, nmeans that the act was done voluntarily and

intentionally and not because of ni stake or accident.



O her Acts of Defendant (7.13)

You have heard testinony that the defendant conmmtted sone

acts other than the ones charged in the indictnent.

You cannot consider this testinony as evidence that the
defendant conmtted the crinme that he is on trial for now
I nstead, you can only consider it in deciding whether the defendant
had the intent to commt the crine. Do not consider it for any

ot her reason.

Remenber that the defendant is on trial here only for illega
possession of a firearm not for the other acts. Do not return a
guilty verdict unless the governnent proves the crine charged

beyond a reasonabl e doubt.



I nferring Required
Mental State

Next, | want to explain sonething about proving a defendant’s

state of m nd.

Odinarily, there is no way that a defendant’s state of m nd
can be proved directly, because no one can read another person’s

mnd and tell what that person is thinking.

But, a defendant’s state of m nd can be proved indirectly from
t he surrounding circunstances. This includes things |ike what the
def endant said, what the defendant did, how the defendant acted,
and any ot her facts or circunmstances in evidence that show what was

in the defendant’s m nd.

You may al so consi der the natural and probable results of any
acts that the defendant knowi ngly did or did not do, and whether it
is reasonable to conclude that the defendant intended those

results. This, of course, is all for you to decide.



| caution you, nenbers of the jury, that you are here to
determne fromthe evidence in this case whether the defendant is
guilty or not guilty of Counts 1, 2, and/or 3 of the indictnent.
The defendant is ontrial only for the specific offenses alleged in

t he i ndi ct ment.

Al so, the question of puni shnment shoul d never be consi dered by
the jury in any way in deciding the case. If the defendant is

convicted the matter of punishnment is for the judge to determ ne.



You are here to determne the guilt or innocence of the
accused defendant from the evidence in this case. You are not
call ed upon to return a verdict as to the guilt or innocence of any
ot her person or persons. You must determ ne whether or not the
evi dence in the case convi nces you beyond a reasonabl e doubt of the
guilt of the accused without regard to any belief you may have

about guilt or innocence of any other person or persons.



Any verdict you reach in the jury room whether guilty or not
guilty, rmust be unaninmous. 1In other words, to return a verdict you
nmust all agree. Your deliberations will be secret; you will never

have to expl ain your verdict to anyone.

It is your duty as jurors to discuss the case with one anot her
in an effort to reach agreenent if you can do so. Each of you nust
deci de the case for yourself, but only after full consideration of
the evidence with the other nenbers of the jury. Wile you are
di scussing the case do not hesitate to re-exam ne your own opi nion
and change your mnd if you becone convinced that you were w ong.
But do not give up your honest beliefs solely because the others

think differently or merely to get the case over wth.

Renmenber, that in a very real way you are judges -- judges of
the facts. Your only interest is to seek the truth from the

evi dence in the case.



When you go to the jury room you should first select one of

your menbers to act as your foreperson. The foreperson wll
presi de over your deliberations and will speak for you here in
court.

A formof verdict has been prepared for your conveni ence. The
verdict formwll be placed in a folder and handed to you by the
Marshall. At any tinme that you are not deliberating (i.e., when at
| unch or during a break in deliberations), the folder and verdi ct
formshoul d be delivered to the Marshall who will deliver it to the

courtroomclerk for safekeeping.

[ EXPLAI N VERDI CT]

You will take the verdict formto the jury room and when you
have reached unani nous agreenent you wi || have your foreperson fil
in the verdict form date and sign it, and then return to the

courtroom

If you should desire to conmunicate with nme at any tine,
pl ease wite down your nessage or question and pass the note to the
mar shal who will bring it to ny attention. | will then respond as
pronptly as possible, either in witing or by having you returned

to the courtroomso that | can address you orally. | caution you,



however, with regard to any nessage or question you m ght send,

that you should not tell me your nunerical division at the tine.

If you feel a need to see the exhibits which are not being
sent to you for further exam nation, advise the marshal and | will

take up your request at that tinmne.

[ ANY JURY ALTERNATES NOT ALREADY EXCUSED

SHOULD BE EXCUSED AT THI S TI Mg]

You may now retire to begin your deliberations.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE WESTERN DI STRI CT OF TENNESSEE
VESTERN DI VI SI ON

UNI TED STATES OF AMERI CA,
Plaintiff,
VS. CR. NO 02-20052

RODNEY T. DUNLAP,

N N N N N N N N N N

Def endant .

VERDI CT

We, the jury, on the charges in the indictnent for our verdi ct

say:

1. W find the defendant, RODNEY T. DUNLAP, as to Count 1

(Quilty) or (Not Guilty)

2. We find the defendant, RCODNEY T. DUNLAP, as to Count 2

(Quilty) or (Not Guilty)



3. W find the defendant, RODNEY T. DUNLAP, as to Count 3

(Quilty) or (Not Guilty)

DATE FOREPERSON
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