INTHE UNITED STATESDISTRICT COURT
FOR THE WESTERN DISTRICT OF TENNESSEE
WESTERN DIVISION

BRENDA J. BRADBERRY and
EDWIN C. BRADBERRY, individually
and on behalf of all personssimilarly
situated,

Plaintiffs, No. 02-2729
V.

JOHN HANCOCK MUTUAL
LIFE INSURANCE COMPANY

Defendants.
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ORDER GRANTING PLAINTIFFS RULE 23MOTION TO CERTIFY CLASS

Beforethis Court is the motioaf Brenda Brdberry ad EdwinBradberry(“Plaintiffs”), to
certify the following class pursuant to Federal Rule of Civil Procedure 23:
Any and all Tennessee residents who, during the fourpggend precedmAugust20,
2002,up to and including the date on which this class is certifieathased frordohn
HancockMutual Life Insuance Corpany a Long Term Caradurance Policy and
Enhanced Elimination Period Rider but did not file a claim thereunder.
Plaintiffs claim fraud, breach of contract andlation of the Tenness&onsumer Protection Act
in relation to John Hancock Mutual Life InsucaifCompany’s (“Defendant” or “John Hancock”)
saleof the Long Term Care Policy (“Poligyand Enhanced Elimination Ped Rider (Rider”).
This Courthas jurisdiction pisuant ta38 U.S.C. § 1367. Fdine reasons statderein, Plaintfs’

motion iSGRANTED.



l. Factual Background*

Onor about April 2000, Plaintiffs entered discussiomShelby County, Tennessee, with a
Memphisagent of John Hancock concerning the possibility of purchisigeterm care insurance.
Both Plaintiffs completed applications, were approved, and were issued a Poliopjrmpgn or
about June 1, 2000.

ThePolicy imposesonditionsupon receiving benefits. To obtain benefits, the Elimination
Period similar to a waitingperiod, mushave elapsed. €lElimination Periot defined as follws:

thenumber of Datesf&ervice ineach Period of @a that wouldtherwise by covered
by this Policy, for which We will not palgenefits. . The Elimination Period starts on
the first Date of Service in a Period of Care. Benefits are noalgayduring the
EliminationPeriod. The days uséalsatisfy Your Elimination Period do not need to be
consecutivebut they mustlaoccur within a sinlg Period of CareOnlyone complete
Elimination Period needs to be met while your policy is in force.
Theinsured must also provide a writteertificationfrom a licensedédalth practitionein order to
receivebenefits. The cgfication must ste either that the insured was unable to perform two
activitiesof dailyliving due to loss of functional capacity foperiod expected to last ninety days
or that the insured is cognitively impaired to the point of putting himseléwetfin danger and
therefore needs assistance.

WhenDefendant’'s agent sold Plaintiffs their policies, he al$erefl to sdlthem certain
optional benefits. Plaintiffs purchased the aforementioRéder, vhich requires an additional
annualcharge. Theprimary beefit of the Riderwhich was alsoll@gedly he selling point to

Plaintiffs,is the redefined eliminatigmeriod. The Rider adis the folowing provision, “[ tihe days

usedto satisfy Your Elimination Period . . . may be accumulated sage&rate claims.” The Rider

'Facts are taken from the Plaintiffs’ Memorandum of Law in Support of Motion to Certify
Class.



alsodeletes provisions about theriod of care and adds hospital stays, penbtsdhold benéds,
and periods of Medicare eligible services to the Policy’s sepaeciod.

Onor about December 27, 2001, Plaintiff Brenda Bradiiexdya heart procedyserformed
and spent two dayinthehospital. Around February 27, 2002, she spent ning idaéfe hospital
for double-bypass heart surgeAfter shewas releaseddm the hospital, Mr. Bradberry received
twenty-eight days of home &léh care.

In March of 2002, Ms. Bradberrymailed an appli¢eon for banefits under the Roy to
DefendantShe sought credit for thirty-nikays towards satisfaction of her elimination period. The
following monh, Defendahdenied her claim on the basis that she failed to show that a licensed
healthcare practitioneinad certified that she was unable to perfwmactivities of daily living for
a period expecte last ninetydays.

Plaintiffs maintain that none of Defendant’'s agents ever mentioned thiécaéon
requirementnor did any bthe promotional ntarials providedbefore purchse of the Policy
mentionthis requirement. Thereforen May 10, P02, counsel for Mrs. Bradberry appealed the
denial of the claim by letter to Defendant. Defendant replied, uphaléimgl of her claim.

In light of the certification requirement, Plaintiffs argumeatt the Ridr is essentially
worthless. The Rider purpostto shorten the Polits eliminaton perial, but in ader to receive
benefits,an nsuredwith the purchased Rider must still wait until a licensed health practitioner
certifiesthat the insured will be incapacitated for ninetysdallaintiffs filed their complaint for
classaction relief and subsequently filed this motion to certify thesc They maintan that the
Riderprovidedittle to no added benefit to insureds. Accordingly, Plaintiffs argue thaidHheeting

andthe sale of the Paly with the Rdler isfraudulent, a breach of contract, and a violatioh@PA.



[I. Legal Standard

Rule 23(a) of the Faeral Rules of CivilProcedure edblishes tle requirements for

certification ofa class and maintance of a clasaction. The Rulerpvides:

(&) One omore members of a class may sue or be sued asepfatveparties on
behalfof all only if (1) the classs so nunerous that joindeof all members is
impracticable (2) thereare questions of law or fact common to the class, (3) the
claimsor defenses of the representative parties aredlypithe claims odefenses

of the class, and (4) the representative parties will fairlyaaleduately protect the
interests of the class.

Fed.R. Civ. P.23(a). Theule further requires in subdivision (b) that the common questions of law
or fact predomiate over the qetions affectingndividual member$
The burdento establish eactiementis on the partyseeking ceriiation of the clss.

Senerv. Gereral Motors Corp.532 F.2d 511, 52@th Cir. 1976). The moving party may not

merelyrepeat the languageRitile 23(a) Weathers v. Peters Realty Cod99 F.2d 1197, 12q6th

Cir. 1974). Rather, thgarty must adequately state thet$athat indicate each requirement of the
ruleis fulfilled. 1d. In assessing plaintiff's petition, the court assumes the truth of the allegations

in the complaint and does not examine the merits of the agtr@court, however, does conduct

*The relevant pdion of Federal Rle of Civil Procedre 23, subdivisionh) reads:
An action may be aintained asa class action if the prerequisites of subdivision (a) are
satisfied, and in addition. . .
(3) the courfinds that the questiorts law or fact coomon to the member$ the class
predominat over any questins affecting oly individud members, and tha class
actionis superior t@ther available methods for the fair and efficient adjudication of the
controversy. The matters pertinent to the findings include: (A)itiberest oimembers
of the class in individally contrdling the proseation or defensef separatactions; (B)
the extenand nature of anljtigation concerning the controversy alreatynmenced
by or against members of the class; (C) the desirability or undesirabdiycentrating
the litigation of the chims in the particular forum; (D) the difficulties likely to be
encountered in the management of a class action.
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arigorous analysis of the petition to ensure that all of the prerequasgdslly met.General Tel.

Co. of Southwest v. Falcpa57 U.S. 147, 161 (1982).

[Il.  Discussion

A. Standing

Defendanargues initiallghat Plaintiff Edwin Bradberrgloes not have stdimg to bring this
actionas arepresentative of the putative class. A named plaintiff must alleigeigidual injury
in order to seek relief on behalf of himself,herself, or any other memlmdra class.SeeQ’Shea
v. Littleton, 414 U.S. 88 (1974) (If none of the mmed plainiffs purporting to represena class
establishes a geisiteof a case or controversy with the defendant, nonesely relief orbehalf
of herself or any other memberfghe class.”). Standing consists of three elements: (1) the plaintiff
must have suffered anjury in fact; (2) there must be a causal connection betweenjting and
the conduct complairtkof; and (3) itnust be likely that the injury will be redressedilfavorable

decision. Lujan v. Defenders of Wildlife504 U.S. 555560 (1992). An injury suffered by the

plaintiff can bean economic injurySierra Club v. Mortoy405 U.S. 727, 733-34972)Associated

Builders& Contractors v. Perryl6 F.3d 688, 691 (6th Cir. 1994). The injunyst be “ral ard

immediate,not conjectural or hypotheticalCity of Los Angeles v. Lyons461 U.S. 95, 101-02

(1983). “Violations of commoraw rights protected by the common laf\property contract, torts

andrestitution are sufficierfor standing purposeslJ.S. v. Bridwell's Grocery195 F.3d 819, 821

(6th Cir. 1999);see alscoghlan v. Wellcraft Marine Corp240 F.3d 449, 452 (5th Cir. 2001)

(upholdingstandingwhere alleged injury arose througtteiving less than plaintiffas promised

in a contract).



TheCourt looks to the thrdeujan elementsa determire standing.First, inbuying a Rider
thatis allegedly worthless, Plaintifiiffered an economic injury in fact. Second, Plaindillesge
that they were injured by the misleadingarketing of the Rider to the publicThe allegedt
unlawful marketing is clearly related to tparchase of the presumptively worthless Ridérird,
Plaintiffs’ economic injury cold progerly be rdressed if this Cotivere to rendea favorable
decision, since th Court has the authity to orde money damges. Accordingly, Plaintiffs have
standing to bringheir claim.

B. Requirementsfor Rule 23(a)

1. Numerosity

To satisfy Rule 23(a)(1)the partymoving for class certification must first establish that
theclass of proposed plaintiffs is so numerous that joinddrwlembers is impracticabl@here
is no strict numerical tésfor determining impreticability of joinder. Rathe joinder is

impracticable “[w]hen class size reaches substaptagdortions.” In re Amer. Medicabys., Ing.

75F.3d1069, 1079 (6tkcir. 1996). As of August 20, 2002, there were at least 294 members of the
proposeclass. (Pls’ MenBupp. Mot. to Certify Class at 7As individuals loced across the séa
of Tennessee, it would be impracticable to request all of them to be jétfeedtiffs have methe
numerosity equirement.
2. “Commonality”

Nextthe Court investigates whetheere are questions of law or faoimmon to the class
Plaintiffs putforththefollowing quesions: whether the 90-day certification requirement is explained
properlyto potential insus, whether the mieeting of the Ridr ismisleading, whethehe Rider

has any actual value, whether purchasers of the Rier suffere@conomic damagdsy buying



it, and whether the marketing of tRelicy andRider violates the Tennessee Consumer Protection
Act (“TCPA”). (Id. at 7-8.) Class neif is “peculialy appropriate” when the “issues involvace
commonto theclass as a whole” and “they turn on questionawfapplicable in the same manner

to each member.” Califano v. Yamasaki442 U.S 682 700 (1979). “The threshold for

commonalityis not high.” Morris v. Transouth Fin. Corpl75F.R.D. 694, 697 (M.DAla. 1997);

seealsoln re Tdectronis Pacing Sys. Inc164 F.R.D. 222, 228 (S.D. Ohio 1995) (finding

commonalitywhen one single issue is comntoreach member of a putative class). Presuthaiy
Plaintiffs’ allegations are true, each membethef class was subject to misleading markedingj

has bought &ider which is worthless. Commonality is not defeated because marketingumay
acrossthe state. Since commoneagtions oflaw and fact exist, Plaintiffs have satisfied the
commonalty prong.

3. Typicality
The Court next investigates whether the claims of Plaintiff Edwin Bradberry, as

representativef the putative @ss, are fyical of the clas Mr. Bradberry’s claims are not required

to be identical to thelaims of the putative class to meet the typicality pradgneral Tel. Cov.

Falcon 457 U.S. 147155 (1982). “[A] plaintiff's claim is typical if it arisefsom the same event
or practice or course @bnduct that ges rise to the clais of other clasmembers, and if his or her

claimsare based on the same legal theohyfeAmer. Med. Sys. Inc75 F.3d 1069, 1088th Cir.

1996). Mr. Bradberry purchased an akelly worthless Rider, or a Ridehwh provides far l&s
benefitthan it purports. T other membersf dhe putative clss also purchaskethe Rider
Thereforehis claim and thdass’ claimsare based on roughly tkame factual context. Moreover,

Plaintiffs base theiclaims on thesame legal theories of fraud, breach of contract, and violation of



the TCPA as any other members béftlass. While individual class members may have other
cause®f action, Mr. Bradberry’s claims argotgal of the class as a whole. Accordingly, Plaintiffs
have met tle typicality prory.
4. Representative Party
Thefinal requirement oRule 23(a) is a showing that the representative party will fandy

adequatelyrotect the interests tiie class. This requiremestessential to due process as a final

judgmentis bnding on allclass membersSeeHansberry v. Lee311 U.S. 32, 42 (1940). Mr.
Bradberryhas declared thhe understandsdduties as classpeesentative, iwilling to perform
thoseduties, has no intests which aredwersedo the interests of the other membafrthe class, and
hashired experienaeand competenbansel who will diligntly proseate the matter. SeePIs’
Mem. Supp. Mot. to Certify Class 42; Decl.of Edwin C. Bradberry.) Plaintiffs’ attorndyas
declaredhat he is experienced in class action litigation, competent to diligently prosecute the matter,
andwilling to bring the case(SeePIs’ Mem. Supp. Mot. t€ertify Class al2; Decl. of Alan G.
Crone.) Plaintiffs’ have poduced suffi@nt facts to meehé representae party equirement.

B. Requirement for 23(b) - Predominance

In addition to satisfying all theequirements dRule23(a), Plaintiffsnust establish atdst
oneof the requiremds of Rule23(b) to certify a class action. Plaintiffs argue “thatghestions
of law or fact common to th@embers of thelass predominatover anyjuestions afféing only
individual members.” Fed. R. Civ. P. 23(B)( To satisfy the predominance requirement, there

needgo be a common nucls of operativeaitts. Davis v. Avco Corp.371F. Supp. 782, 792 (N.D.

Ohio1974).“The predominance requirement is satisfied unless it isttlatindividual issugwill

overwhelmthe common questisrend render the class action valuelesdri re Cardizen CD




Antitrust Litig., 200 F.R.D. 297307 (E.D.Mich. 201); see alsdn re NASDAQ Market-Makers

AntitrustLitig., 169 F.R.D. 493%17 (S.D.N.Y. 1996) (same). Individualized damage isso@®t

defeatthe predominance requiremei@terling v. Velsicol Chem. Corp855F.2d1188, 1196-97

(6th Cir. 1988).

Key questions involved in thastantaction include: wéther the marking of the Riders
misleadirg, whether the Ridenas any real value in light tfe certification requirement, whether
purchasersf the Rider have suffered economic damages mbyelbyying it, ad wheher or not
the marketing @ the Policy ad Rider violate th& CPA. Each of the mabers were expoddo
someversion of Defendant’s marketing and subsequently psecitae PolicandRider. Therefore
theseguestions are common to any of the potential individual cases pl®éveclass members.

Defendantargues that any common questions do not predominatettovendividual
questions. John Hancock maintains that marketing targeted to eatife@lass members was
substantiallydifferent,leading to substantially different litigation. Plaintiffs allege, dredCourt
acceptdor the purposes of this motiorma Defendant’s nr&eting materis were substantig
similar. Defendantonsistently omitted discussions of the medical certificaignirement anids
effecton the value of thRider. Defendat’s allegedviolations of commotaw and the TCPA
support similar legal claims from all members of the class.

Moreover,any individual plaintiff wishing to establish willfiwess, intent, or a common
schemewould need to produce evidence as to Deferslanaketing across the entire state.
Plaintiffs’ claims of fraud, breach of contract, and violation oft@&®A addresBefendant’s state-

wide markeing, not just its marketing directed at Plaintiffs.  Plaintiffs have established that



guestons common to the class predominate over any individual questions, theretingnine
predominance tglirement.

Taking the allegations of the instant motion as true, the Court finds that Plaintifés ha
allegedsufficient fact to demonstrate thpinder is impraticable, questiaof law o fact are
commonto the chss, and those facts predominate over any individual questionslditiorg
Plaintiff Edwin Bradberry has alleged claims that typicalof the class-wide claims, and vl
fairly and adequatefyrotect the intests of the clasg\ccordingly Plaintiffs’ motiorto certify ¢tass
is hereby GRANTED.

V.  Conclusion
Forthe foregoing reasons, Plaingiffnotion to certifyclass pursuant toeBeral Rule of Civ

Procedure 23 i6GRANTED.

IT ISSO ORDERED this day of , 2003

BERNICE BOUIE DONALD
UNITED STATESDISTRICT JUDGE
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