IN THE UNITED STATESDISTRICT COURT
FOR THE WESTERN DISTRICT OF TENNESSEE
WESTERN DIVISION

ANTHONY MYKAEL BOND,

Plaintiff,

No. 01-2581 D/Bre

A.GALES, C. WATKINS, V. W. GATES
SHELBY COUNTY SHERIFF'S
DEPARTMENT

N N N N N N N N N N N N N N

Defendant.

ORDER GRANTINGIN PART AND DENYING IN PART
DEFENDANTS MOTION FOR SUMMARY JUDGMENT

Thismatter idefore theCourt on the motion @efendants Argla Gales, Chass Watkins,
and Velda Gates fosummary judgnent of Plaintiff Anhony Mykael Bond’'s comigint filed
pursuanto 42 U.S.C. § 1983. Plaintiff avers that his Eighth Amendment right to be freerineim
andunusualpunishment was vidiad when 1) a jaibfficer lifted Plaintiff’'s arms behind his back
andsprayed him in thiace with “freze+p”, a chemat agent similato pepper sprayand 2) he did
not receive adegie medicalreatmat promptly after he was sprae Defendants argue that
Plaintiff's § 1983 claims must fail because 1) tiiecer wholifted Plaintiff’'s arms behind his back
andsprayed hinwith freeze+p acted reasonably untter circumstances surrounding the events at

issue;and 2) Plaintiff received adequate gandmpt medical attention. The Court has jurisdiction



pursuant to 28.S.C. § 1331. For the reasons stated herein, the @raunts in partrad denies in
part Defendast motion for summarjudgment.
l. Background Facts'

Plaintiff is an inmate in Lower Level Pod B & the Stelby County Crimind Justice Center
(“Jail”). On May 8, 2001, shakedowfof Lower Level Po® was conducted by a shakedown team
at9:20 a.m. Duringhe shakedown, &iower level Pod B inmatesere lined up faing a wall with
their hands handcuffed behind their backs. The sequence of events whith teadncidents
underlyingPlaintiff’'s excessivdorce claim are in disputddefendants allege that Defendant Gales
gavePlaintiff numerouserbal warnings to keep his face diredimdards the wall, which he failed
to heed. Instead, Plaintiff allegedly thexged to sue Defendant Gales and attempted to strike her
in the abdomen with his elbovibefendantsallegethat by this bieavior Plaintiff vas attempting to
incite other prisoners mo were in the hbturing the shaddown. Defendd Gales approached
Plaintiff and allegedlplaced her hastdn hishandcuffs. De&ndantsllege that “[a]fter becoming
fearfulfor hersafety as well as that of others when she felt [Plaintiff] pushdmske had her hands
on his handcuffs, Defendant Gales sprayed Plaintitie face withfreeze+p’.” f.’s Mot.at 3.
Defendantsallege that after Plaintiff as prayed with freeze+p, Defendants Gales and Watkins

lowered him to the floor.

The following is a statement of facts taken from the Memorandum of Points and
Authorities Supporting Motion of Defendants Gales, Gates, and Watkins for Summary Judgment
(“Def.’s Mot.”) and Plaintiff's Memorandum in Response to Defendants’ Motion for Summary
Judgment.

2 “A shakedown occurs when prison officials search inmates and their cells for any
weapons and/or contraband that they might possess on their person and in their individual cells.”
Defs.” Mot. at 2.



Plaintiff avers thahe complied with Deéndant Gales’equest that he ¢a the wall.
However,at some point Pilatiff states that he did look over his shoulder whereupon Defendant
Galeggrabbed his handcuffed arms, lifted themnandhen sprayed freeze+p into his face. Plaintiff
further alleges that Defenda Gales hader freeze+p out of its holster before she approached
Plaintiff. Plaintiff denies tht he ever madenattemptad assault or strike Defendant Gales and
deniesthat he threaten to sue Defenda Gales. Paintiff also alleges that Defendants did not
“lower[]” him to the floor after hevas sprayed with freeze+p, kit Defendants tackled or threw
him to the floor and assaulted him. Dealent Gatesvas the Sergeant who supervised the
shakedown.Plaintiff alleges that at no point did Defendant Gates attempt to intervene and prevent
DefendantGales from lifting up his arms, spraying him with freezaapkling himto the floor or
assaulting him.

At the conclusiof the shakedown, Defendant Gates and another ofscerted Plaintiff
to the Lower Level Medical.nlthe Lower Level Medical, Plaintiff was examined\Mgdic Sims
and photographs of his face were taken.

. Legal Standard

Summarnyjudgmentis proper “if thepleadings, depositions, answers to interrogatories, and
admission®n file, together with the affidavits, if any, show ttiare isno genuine issue as to any
materialfact andthat the moving pty is entitled to judgmnt as a matter édw.” Fed. R. CivP.
56(c). Inother words, summary judgmesappropriately granted “against atpavho fails to make
a showing sufficient to establish the existence of an element essentidl partyias case, and on

whichthat party will bear the burden of proof at triaCélotex Corpv. Catre(t477 U.S. 317, 322

(1986).



In evaluating a motion faummary judgment, all thesidence and &s must be viewed i

alight most favorable to the non-moving pariatsushita Eledndus.Co. v. Zenith Radio Corp.

475U.S.574,587 (1980)Valbourn v. Erie County CaFecility, 150 F.3d 584, 588{hCir. 1998).

However,the nonmovantmay not rest upothe mere lfegatins or derals of [thé pleadings],
but. . . must set forth specific facts showing that there is a genuine issual for-ed. R. CivP.
56(e).
[11.  Analysis

TheCourt first notes that Plaintifannotstate a claim under the Eighth Amendment. There
is no dispute thaRlaintiff was a pre-trial detaineethe Jail when the incident with Defendant Gales
occurred. TheSixth Circuit has established that allegeidconduct that occurs prior to conviction

doesnot triggerEighth Amendment protection8ass v. Robinsqri67 F.3d 1041, 1048-1049"(6

Cir. 1999). Nonetheless, tHfeupreme Court haghlthat the Due Pross Clause of the Baeenth
Amendmenprohibitsthe punishmentf pre-trial detainees who have yet to be convictedofree.

Bell v. Wolfish, 441 U.S. 520, 535 (1979). Theyed, a pre-trial detainee’s claims that officers

appliedexcessive force to his persandthat he received inadequate medical care as a form of

punishmentare cognizable under the Fourteenth Amendment butreizzed under th Eighth

Amendment.Thompsa v. County of Medina29 F.3d 238, 242 {6Cir. 1994);Polk v. Parnell
1997 WL 778511 at *1 {6Cir. 1997) (unpublished opinion).

A. Excessive Force

In support of summarpdgment, Defedants asserhat Defendant Gales acted with a
reasonabl@mount of forcedely as a mans of subduing Riaiff, who failed to comly with

DefendantGales’ requests to face the wall, attempted to elbow Defendant Gales in the stomach,



threatenedo sue Defendant Gales, and attempted to incite other detainees. The Court finds that
Defendanthave failed tademonstrate that they are entitled to judgment as a matter of law on
Plaintiff's excesse force claim.

Therelevant inquiry when analyzirggclaim that officers used excessive forca @ne-trial
detaineds “whether force was applied in a good-faith dftormaintan or restore discipline, or

maliciouslyand sadstically to cause &rm.” Combs v. Wilkinson315 F.3d 548 (6Cir. 2002)

(quotingHudson v. McMillian 503 U.S. 1, 7 (1992) (internal quotations omitte)¢Millian lays

outseveral factors which may be relevant wbensideringvhether officers used excessive force:
(1) the extent of tl claimat's injuries; (2) tie need for applation of force; §) the relationsp
betweerthe need for force and the amount of force used; (4) the threat reagmrablyed by the
officer who used the foe; and (5) angfforts made to teper the severitgf a forcefuresponse.

McMillian, 503 U.S. at 7Siggers v. RenneP002 WL 847986 at 1 {6Cir. 2002) (unpublished

opinion). There are sulbgéive and objectie elements to thisquiry. Thais, a court must ask
whetherthe officer ated with a suffie@ntly culp®le stateof mind(the subjective component), and
theremustbe objective evidence that tharm inflicted rises to the level of a constitutional violation
(the objective component]d. at 8.

In support of their motion, Dendants filed a videotape of the incident in question. The
Courtfindsthat the videotape provides a view of the incident wbazhd support either Plaintiff's
or Defendants’ versions tlfie facts.The videotape deaot reveal thexéent of Plaintiff's njuries.
However,the Court finds thadfter reviewig the videotapeeasonable minduld differ as to
whetherPlaintiff's actions necessitated the use of force, isdch brce was needed, whether

DefendantGales used excessive fommnsidering that Plaintiff's hands were handculfetind his



back. Furthermore, the Court finds that reasonable minds could deferwahether Defendant
Gales’fears that Plaintiff actually posed a danger or thatdseattempting to incite other inmates
werereasonable light of the facts that (1) there were several other officers inalh&ay during
the incident and (2) none of the other detainees appeared to move during the entire incident.
Moreover after viewing théape, the Court finds that reasonable minds could conclude tbatgl)
askedPlaintiff compliedwith Defendant @les’request that he &p his face towds the wall{2)
Plaintiff's alleged attempt to assallefendant Gales by htting her in the somach was adually a
knee-jerk reaction to Defendant Gales lifting his handcuffed arms in the air behind him; (3)
DefendantGales hadher freeze+jin her hand, poiskto spray bfere Plaintiff'salleged attentgo
elbowherin the stomachand (4) Plaintiff was subdued before the freeze+p wasespnais face.
Thus,the Court finds that the videotape of the incident raises geissines of material fact &s
whetherDefendant Gale$naliciouslyand sadisticallifted Plaintiff's arms behind hizack and
sprayed him in the face with freeze+p.

Plaintiff avers that because DefendantSattnessedefendanGales’ conduct, Defendant
Gatesalso is liable in her supervisorgpacity ér failure toprotect Plaintiff The Court disages.

A supervisor may bsubject to 8§ 1983 liability when the officer is deliberatelgifferent toa

substantiafisk of serious harm to an inmate’s persa@aeéty. Helling v. McKinney 509 U.S. 25,

32,113 SCt. 2475, 2480, 125Ed.2d 22 (1993)Wilson v. Seiter501 U.S. 294, 297, 111 S. Ct..

2321, 2323, 115 L.Ed.2271(1991);Stewart v. Love796 F.2d 43, 44 (6th Cir. 19824 § 1983

“claimantneed not show that a prison oféitiected or failed tact believing tat harm actually
would befall an inmate; it is enough that the offi@ated or failed to actespite his knowledge of

asubstantial risk oharm.” Farmer v. Brenngrbl1 U.S. 825, 834 (1994)Howevera plaintiff




mustallege that the supervisor directly participated in the unconstitutional condsitamy v.
Bradley 729 F.2d 416, 4216™ Cir. 1984). “At a mitmum, a § 1983 plairffimust show that a
supervisoryofficial at leasimplicitly authorized, . . . apmved[,] or knowingly acquiesced in the
unconstitutionatonduct of the offending subordinatdd. Thus, to surviveummary judgent,

a plaintiff “only need show that an issue of matefadt exsts as to whether the supervisory
defendantsvere aware [¢fa risk of substantianjury to theinmates and werdeliberately
indifferent to that risk.”Curry v. Scdt 249 F.3d 493, 508 {&Cir. 2001).

DefendaniGates attached an affidato Defendants’ motion attesting that as a part of her
training for use offreeze+p shevas sprayed with freeze+p, and that she was not afaney
permanentiamage caused to someone after getting spnaith freeze+p. Aff. Velda GatasT9.
Plaintiff has not submitted grevidenceo contradict Defndant Gates’ gementthat $ie was
unawareof a substantial risk th&laintiff would expaence seriousdarm when he wapsyed wik
freeze+p.Moreover, althogh harm can beesous without beigpermanenglaintiff fails to alege
what“serious harm” could have or did result from him bespayed vih freeze+p. Therefore, the
Court finds that no genuine issue of material fact exists as to Defendant Gates’ liability.

Finally, as to Defendant WMans, the Court finds that othénan Plaintiff's statements in the
Complaintthat “Officer Watkins #05096 ran over and attempted to spray [Plaintiff] with a can of
freeze+p,"and thaDefendant Watkingphysically assaulted” him, the i@c contains no mention
of Defendant Watkins’ role in the shakedown incidengf@my specific allegatiorikat Defendant
Watkinsactually iflicted anyform of punishmeran Plaintiff. Compl.&2, 3. In the Sixti€ircuit,
“damageslaims against government officials alleged to arise from violations of constitutigimal ri

cannotbe founded upon conclusory, vague aregal allegations, but must ... allege facts that show



the existence of thasserted consttional rightsviolation recitedn the complaint ahwhateach

defendantlid to violatahe asserted rightTerrance v. Northville Reg’l Psychiatric Hosp68 F.3d

834,842 (8" Cir. 2002) (emplsas inoriginal). Plaintiff has failed to meet this burdeith respect
to Defendant WatkinsTherefore, the Court finds that no genuine issue of matacia¢xists as to
the liability of Defendant Watkins. Accordingly the Court GRANTS Oendants’motion with
respecto the excessive force claim as alleged against Defendantsa@Gdtdstkins, and DENIES
Defendantsimotion with respedi the excessiviorce claims adlaged agaist Defendant Gak.
B. Inadequate Medical Care
TheEighth Amendment’prohibition agaistcruel and unusual punishment obliggieson

officials to provide prisoners with adequate medical cdstelle v. Gamble429 U.S. 97, 103

(1976). InEstelle the Supreme Court held that “deliberate indifference to serious meeezizbf
prisonerscongitutes he ‘unnecessgrand wantonnfliction of pain” in violation of theEighth
Amendment.ld. at 104. This holdsue where the infference is maifested throuly improper
treatmentand diagnosis by a jail physician, offis intentionally denying or delag medcal
treatmentpr officers interfering with the administration of treatment once prescridedt 104-
105. In addition, as stated above, Plaintiff’'s constitutional claims cannot be stated vaguely
generally but musbe specific and particulaiCerrance 268 F.3d at 842. Furthermore, whtre
plaintiff alleges that theonstitutional harm was the result of a delay in providing mecial the
plaintiff must “placeverifyingmedical eviderein the record testablish the detrimental effect of

thedelay in medical treatment to succedddpierv. Madison County, Kentuck238 F.3d 739, 742

(6™ Cir. 2001) (internal quotations and citations omitted).



In the instant case, the Cofirtds that Plaintiff has not plead with particularity tieses of
his inadequate medical @claim. Plaintiff points to no specific conduct by Medic Sims (who
notablyis not named as aféadant) which @nstituted an inadgate exanmation ordiagnosis.
With respect tefendants Gales and Watkins, Plaintiff fails to specify what role, iflaeyplayed
in depriving Plaintiff of proper medical care once taken to the Lberel Medical. Plaintiff does
allegethat Defendant Gates refused to take the handcuffs off of him previtddig Simsfrom
beingable toexamine him. However, Defedants attachethé¢ affidavit of Medic Sims to their
motionwherein Medic Sims states that althougllbesnot specifically remember the examination
of Plaintiff, “[he had] never had an officer interfere with [his] examinatiban inmate by not
removingthe handcuffs of an inmate if [he made] that request of the officer.” Aff. R@imeyat
14. Plaintiff offersno evidence whitcontradicts Mdad Sims’ affidavit testimony. Furthermore,
Plaintiff placed no verified medicavidencen the record which demonstrates what effect the
allegeddelay intreatment had ondicondition. Therfere, Plaintiff fils to set fortlsufficient facs
whichcreate a gerine issue of fa@s to his inadeqgtemedical carelaim. Accordingly, Plaintiff's
inadequate medat care claim isidmissed as to all Dendants.

IV.  Conclusion

For the foreging reasons, éhCourt GRANTS in paand DENIE in part Defendds’

motion for summaryudgment.

IT ISSO ORDERED this day of , 2003

BERNICE BOUIE DONALD
UNITED STATE DISTRICT JUDGE



